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ABSTRACT

Marital rape is one of the absolute most devilishacts which exist in a civilized society. Though it has been a subject
of discussion since long now but a recent judgment by Delhi High Court has brought this issue in light again. It was
a split judgment by two-judge bench consisting of Justice Rajiv Shakdher and Justice C Hari Shankar. The issue of
conjugal assault isn't just significant from the point of regulation yet additionally from society. The appointed
authorities of the Delhi high court couldn't come to an agreement and condemned. In any case, they have likewise
given a testament to document an allure under the watchful eye of the Supreme Court. The issue currently will be at
long last concluded by the Apex Court. Indian culture has never thought to be It as an issue. It is a seldom gone
against by anybody in the Indian culture because of thevariety of reasons. The disposition of Indian legislature is the
same. The legislature has been given the most difficult errand of instituting laws for the wellbeing, security, and
improvement of the country by the Indian Constitution. The present paper discusses the various aspects around the
issue of marital rape.
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INTRODUCTION

The word ‘rape’ is derived from the Latin term ‘rapio’, means ‘to seize’.!The literal meaning of rape is a forcible
seizure. It means the ravishment of women against her will or without her consent or with her consent obtained by
force, fear or fraud or the sensuous knowledge of a women by force against her will.> Section 375 of the Indian
Penal code, 1860 defines rape. Which has been amended extensively in the year 2013 after the brutal case of Delhi
Gang Rape, generally known as the Nirbhaya Case. Justice Verma committee recommended the amendments in the
definition of the act itself. Any of the activities such as penetrating the penis or insert to any extent the penis or any
other object into the vagina, mouth, urethra, anus of a woman under any of the seven circumstances which are
mentioned in section 375 of the Indian Penal code, 1860. Also, the Code, 1860 in the same provisions talks about
certain exceptions. One of which is the exception of a husband having sexual intercourse or indulging into the sexual
activities with his wife not being rape under the section. This is the exception which has been the topic of discussion
since long now.People who support scrapping this exception out are of the view that just because a woman is
married does it take the sexual autonomy out of the preview of an individual’s the Right to life and personal
liberty?? On the other hand, people who consider this exception well within constitutional limit are of the view that
the exception is saving the institution of marriage and therefore the family. Moreover, it is a marital obligation upon
the spouses, and they are of the view even if the sexual activity was of non-consensual nature, but it cannot be
equated with the act of getting ravished by a stranger. The other high courts ought to quit managing this issue and
pass on it to the noteworthy Supreme Court to give a last decision on the equivalent.

Marriage is an institution which enjoys a sacred value in India especially the majority population which follows the
Hindu religion considers the institution a sacrament. Marital rape is the forceful sex which is perpetrated by a person
on his own wife. It is no lesser than the offense of rape. It is perhaps one of the greatest dangers to the concept of
consent and equality in India. It is one such friendly detestable which has existed in India since old times and keeps
on causing an uproar in the country.*

Marital rape which can also be called spousal rape is the forceful indulgence into any of the above activities
mentioned in by a husband with his wife. The factors which make this crime even more horrible is the compulsion
and force faced by the woman which incorporates the psychological distress of being raped, the injury of being
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defrauded by her own significant other and weakness of being peaceful and extraordinary scars of these occurrences.
Numerous nations have criminalized marital rape.’ The latest being Indonesia and Turkey that have made the law
regarding the subject matter in 2005 and Mauritius and Thailand in 2007.

INDIAN LAW PROTECTING THE RIGHTS OF MARRIED WOMEN

The Indian law is yet to address this issue directly. The law had overlooked the infringement of the basic right of
dignity of any married women. How is it possible that an unmarried woman has an absolute right to have or not to
have sex but a woman who is married has lost such right? It does sound bizarre when we see it this way. Saying yes
or no to intercourse should be treated as a human right which no one should be allowed to violate. The expanded
meaning of the right to life and personal liberty gives everyone liberty to choose their partner and with this right to
have or not to have intercourse should be imbibed in it too.

e The Indian Penal Code, 1860

The least which can be done by a woman who faces such an assault at home is to report the case of criminal assault
or if she gets hurt in the process then maybe the incident of hurt can be registered. The very famous 498A of the
IPC, 1860 can come to the rescue of the woman in the form of holding the husband liable for cruelty. The committee
headed by Justice Verma in the year 2013 recommended that the exception of intercourse by the husband with his
own wife in section 375 of the Indian Penal Code, 1860 should be repealed and marital rape should be criminalized.
However, the legislature isn't intrigued by any means in disposing of this evil of marital rape from the country.
Repealing the exception of Marital rape was the idea made by the Verma committee, which had proposed
corrections to India’s rape laws.

e The Protection of Women from Domestic Violence Act, 2005

The act has made a great solution for different issues, yet the Act has neglected to address the issue of spousal rape
in specific. Though it exists in the form of ‘sexual abuse’ and has the civil remedy under the Act. The term sexual
abuse is defined in the second clause of the explanation to section 3 of the Act. It says that “sexual abuse includes
any conduct of a sexual nature that abuses, humiliates, degrades, or otherwise violates the dignity of woman.” In a
way forceful sex can be included in the wide possible interpretation of the term sexual abuse. The remedy exists in
the act is in the way of five orders that can be issued by the court namely- Protection Order, Residence Order,
Custody Order, Compensation Order, Monetary Orders. None of the orders are serving the purpose about the act of
committing rape on his own wife.

e The Protection of Children from Sexual Offences Act, 2012

The above act dealing with the situation in which a man if has sex with his wife who is below the age of 18 years, he
will be punished. In any case, taking everything into account there are no laws to deal with the issue of marital rape
directly. Section 375, exception 2, IPC is the only law in India which gives security to the survivors of marital rape
of some kind or another. It expresses that where the man has intercourse with his wife that is less than the age of 15
years, he can be booked for rape. However, this age of 15 years has been supplanted with 18 years by the apex court
of India through its precedent in the judgment of Independent Thought v. Association of India®. Therefore, at present
the law in India is that assuming a spouse has sex with his minor wife he can be punished for rape, yet a major wife
has no such remedy. So, Indian laws just give incomplete protection to the women against this offence.

THE NEED OF SPECIAL LAW ON THE MATTER

Forceful sex by the husband to his own wife shows the insensitivity of a person. It isn't just the rape of a woman’s
body however an assault of her affection and trust also. Being dependent upon sexual violence by her own better
half envelopes her it could be said of instability and dread. Her human rights are forfeited at the special raised area
of marriage. Consequently, it is noticeable that the law which is considered as the guardian angel of the deceived is
deficient and lacking to secure the interests of those distressed with the evil of marital rape.” The fundamental
contention which is progressed for these alleged 'laws' is that agree to wed a man incorporates a blanket agreement
to have sexual intercourse forever. However, an inferred assent to lock in into sexual action doesn't mean agreeing to
being caused with sexual viciousness. The significance of assent for each individual choice can't be over stressed.® A
woman can secure her right to life and personal liberty, yet not her body, in her marriage, which is very ironic.
Women up until this point have had resort only to Section 498A of the Code, 1860, managing remorselessness, to
ensure themselves against "unreasonable sexual assault by the spouse".

The J.S. Verma Report, as examined in Part II, is the milestone report that reignited the discussion on conjugal
assault as of late. The council gave a four-prong idea to really condemn conjugal rape. It requested the expulsion of
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the exception condition, it asked to explicitly specify that it's anything but a safeguard, that there wouldn't be an
assumption of assent and finally, that the quantum of sentence will be the same. As opposed to this, the 42nd Law
Commission Report recommended that conjugal assault be placed into a different segment, and not be called
'conjugal assault' and furthermore have different punishment.

REASONS GIVEN FOR NOT CRIMINALIZING THE ACT

Indian culture has forever been male centric or male ruled society all along. It is a direct result of this very
explanation that marital rape is by and large not viewed as a wrong in Indian culture because the casualties of
marital rape are women and not men. If men had been the victims, it would have been prohibited in India quite a
while in the past. There are not many voices in our country which support the preclusion and criminalization of
marital rape in the country. Not criminalizing rape by the husband has the approach of focusing on the protection of
family foundation by precluding the chance of bogus, and spurred grievances of rape by spouse against the husband
and the evidentiary procedural troubles that may emerge in judicial proceedings.

The law didn't theorize it as an offense against an individual i.e., the woman, one that annihilates her opportunity;
instead, it imagined assault as an instrument for safeguarding a man's property from the sexual animosities of
different men. Subsequently the demonstration of assault inside marriage was not perceived as an offense as female
was viewed as the property of the spouse, and a man couldnot be seen to disregard his own property. Marital rape is
mainly muddled on the grounds that the complex, unique nature of conjugal relationships makes it difficult for the
casualty i.e., the woman to try and believe herself to be a victim, not to mention revealing the frustratingexplanation
to the police, which is the reason Marital Rape is one of the profoundly under-detailed crimes.’ Indeed, even the
ones who truly do view themselves as victims are reluctant to move towards the agencies since they are
economicallydependent upon their spouses and revealing the matter could bring the issue of the withdrawal of
monetary support to them and their children and depriving them of food and home.

It is extremely astounding for note that Lord Hale didn't offer any contention, case law or legitimate premise to
help his statement when he stated that, upon marriage, the spouse naturally surrenders her legal person to the spouse
and agrees to every single sexual act, which can't be withdrawn at any later date for not a great explanation at all. He
presented inside the marriage, an idea of 'inferred assent' that began at the hour of the marriage and proceeded for
the whole course of the marriage, and such assent was considered permanent by Lord Hale.'® This set up that once
married, a lady doesn't reserve the option to deny sex with her better half. Because of development of sex as a lady's
obligation inside a marriage, there is generally an assumption of her assent.

CONCLUSION & SUGGESTIONS

The concept of right to life under Article 21 of the Constitution incorporates the option to live with human dignity
and all that accompanies it. The choice to live with human dignity is one of the most innate qualities of the right to
life which recognizes the autonomy of a person. The Supreme Court has held in a catena of cases that the offense of
rape disregards the right to life what's more the option to live with human dignity of the survivor of rape.!'Thus, the
conjugal exception to the provision is similarly violative of a woman's rightto live with human dignity. Any law
which legitimizes the right of a spouse to compel the wifeinto having sex without wanting to and without her assent
exceeds everyone's expectations verypith of right to life under Article 21 and is thereforeillegal. The Indian laws
have ignored to give an appropriate security to women however prior as the women seem to be yet treated as the
property of spouse also, he has every one of the freedoms to take advantage of her and no criminal remedies have
been given.However, a spouse's rough and nonconsensual demonstration of intercourse or any other kind of sexual
activities might entitle a spouse to bring activity for assault or hurt, the joining of the head of obligation for spousal
rape in our corrective laws is absent. This by all appearance’s abuses Article 14 and 21 of the Indian Constitution.
Non-criminalization of conjugal rape is the main issue in the Indian general set of laws. To ensure the women, the
Judiciary should accept drives to defend them. Married women should be taken legitimate consideration and they
ought not be exposed to such kind of sexual slavery. Thus, this part has an extremely limited view in managing rape
and as such till now there is no legal provisions which save married women from such kind of assault.

Since a significant obstacle for conviction in these cases would be the trouble to demonstrate it. Though there might
be the situations where it would be difficult for the legislature to make provisions for the recording of evidence and
sentencing in such cases as it will bevisibly difficult, but we should not be reluctant in enforcing a law just because
it is difficult to implement. Of course, the implementation must be very intelligent in these cases.
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