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Abstract

National treatment standard is one of the relative standards that are used in international practice to secure a
certain level of treatment for FDI in host countries. The very essence of this

Paper is examining The Standard of National Treatment Clause and Its Implication on Domestic Investors. This
study is fully employed doctrinal type and accordingly, primary and secondary sources, mainly legal documents,
Bilateral Investment treaties including domestic Investment laws were analyzed in detail. As data shows up until
2020, Ethiopia has signed 33 BITs with other countries, among ten (10) of Ethio-BITs were purposively selected. As
the result of the study, in these Bilateral Investment Treaties, it were found that, the scope of National Treatment
Clauses were generally crafted and /or vague which could have a far reaching implications on Domestic Investors.
Based on the analyses conducted, Ethio-BITs it failed to incorporate the NT clauses with appropriate comparator
against which to measure the allegedly less favorable treatment, which most of the time crafted by the expression of
like circumstances or situations. As opposed to domestic investors, foreign investors and investments claim every
positive National treatment accorded to domestic one, regardless of actually making operation within a similar
sector. Consequently, this would have negative implication to Small Scale domestic investors. The finding has shown
that, the Ethio-BITs has not consistent with domestic investment laws, since currently Ethiopia has retained larger
regulatory power in investment, in effect the generality of NT clauses might eventually shorten, the hand of the
government to assist the domestic investors. This paper recommends that, to strike the balance of interests, mainly
foreign and domestic investors, the Ethiopian government should re-think towards the making of BITs to become
consistent with domestic investment laws through avoiding the generality of Ethio-BITs NT clauses.

1. Introduction

At the end of the last millennium, Economic liberalism was generally triumphant and finally this was felt on
international law on foreign investment. The incredible proliferation of bilateral investment treaties was evidence of
this triumph.® In other words, modern international economic law is largely based on international agreements
(including bilateral, regional, prulateral and multilateral).* United Nations Commission on Trade and Development
(UNCTAD) reports indicate that the 1990s began with some 900 treaties and steadily grown with over 2,900
treaties, but up until currently the data is scaled far more than this threshold.

As issues of this paper is mostly focused on BITs, it is the most effective means for developing and applying
international norms, with respect to FDI as in other areas.® On the one hand, the contents of these BITs reflect the
common, agreed positions of more than one State; on the other hand, they are legally binding, and States are under a

3. M. Sornaraja, The International on Foreign Investment Cambridge University press, (New York, 3™ ed. 10) p.3
4,United Nations Conference On trade and Development, International Investment agreements: Key Issues Volume
I, (New York and Geneva, 2004.)

5> Supra note 3 above at p.3
¢ United Nations Conference on trade and Development, International Investment agreements: Key Issues Volume
I, New York and Geneva, 2004.
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duty to conform to their provisions.” Moreover, the expanding BIT network has developed principles directly
concerned with the treatment and protection of FDI.?

Agosin, Manuel R. et al, suggests, developing countries are taking foreign capital as a strategy for their fight against
poverty as well as their development endeavors on the premise that international investors bring in a large amount of
foreign capital or assets’ including foreign Technology. In exchange for such benefits, countries started giving
protection through BITs to the foreign investors. This is premised on the fact that protection of foreign investment
on bilateral basis guarantees and encourages investors of the other party to invest in the partner country and
stimulates the flow of capital and at the end brings economic development to the parties. This objective can be
witnessed from the BITs themselves.!® Accordingly, as an independent and sovereign nation, Ethiopia too has paid
an effort in signing BIT’s in an objective to attract foreign investors and investments. According to recent research
report, Ethiopia has signed 35 BITs so far with other countries, of which 21 are currently in force.!! However, these
BIT’s has got some problems since Ethiopia’s Bilateral Investment treaties particularly National Treatment Clause
were provided with general and perhaps with likely limiting the host states (Ethiopia) to pursue development policy
objectives coupled with infant domestic industry; for example, the BIT between Austria and Ethiopia avoided
flexibility of policy spaces, as the phrase “no less favorable treatment” coupled with blanket wording of phrase like
circumstances requires treating foreign investors more favorable than domestic one; which apparently cause
negative impact against domestic investor. '?

Treaty practice for example, BITs between Singapore- India and Vietnam-Japan duly recognizes the functionality of
the provision before the commercial operations are fully established in the host nation. The terminology adopted in
an IIA can be crucial to determine the sphere of applicability, a mention of ‘fo the extent possible’ or ‘in accordance
with the laws of the contracting parties’ can very well limit the functionality of a seemingly absolute national
treatment obligation favorable to the investor. '3

This Article discusses Bilateral Investment Treaties accompanied with currently reformed Domestic Investment
laws of Ethiopia emphasis to National Treatment comparatively along with domestic investors the interest. Hence,
the writer examines whether the BITs Ethiopia signed so far would help to better promote mutual investment and
deals with whether BIT s limit the regulatory power of Ethiopia in the light of domestic law in force.

2. Methodology

In legal research, there are two main approaches (methodologies); doctrinal and no-doctrinal one. The first one is
mostly applied by lawyers or legal researchers, where as the second one is employed both by the legal researcher
and social science researchers.

This paper is solely employed doctrinal legal research approach which is most common in conducting legal research
and according to Tom R.Tyler, conventionally called “black letter law”.!* In so doing, BIT’s international tribunal’s
decisions pertaining to investment and interpretations forwarded as regards to rights that to be accorded to foreign
investors and investments, including the domestic investment laws are closely analyzed.

As far as the sampling frame is concerned, according to UNCTAD, up until March, 2022, around 35 BIT’s were
signed. Among so far signed BIT’s the writer has purposively selected around ten (10) of them. Again, relevant
domestic laws pertaining to investment have been closely scrutinized.

3. General Overview on Ethio-BITs

Countries, specifically capital exporting and importing, or capital sender and hosting states sign BITs to make the
investment environment as attractive as possible, then guarantying investment flow among them. This can be

7. Ibid
8 Ibid.

° Agosin, Manuel R. and Mayer, Ricardo, Foreign Investment in Developing Countries: Does it Crowd in
Domestic Investment? UNCTAD Discussion Paper No. 146, (February 2000) p. 1.

10 Getahun Seifu :,Regulatory Spacel in the Treatment of Foreign Investment in Ethiopian Investment Laws, “The
Journal of World Investment & Trade” (2008) p. 9.

! Major Features of Ethiopia’s New Investment Law: an appraisal of their policy implication, Transnational
Corporations Vol.29 N.1 (2022) P.127

12 The Agreement between the republic of Austria and the federal democratic republic of

Ethiopia for the promotion and protection of investments (12 November 2004)

13 TAMADA Dai, Discriminatory Application of Competition law and International Investment Agreement,(Kobe
University, School of Law, Nov. 2015)

4 Tom R.Tyler, Methodology in Law, Utrecht Law Review, vol.13, (2017)
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discerned from every short statement of the purpose clauses of various BITs signed among states.'> In nearly similar
fashion Ethiopia’s Bilateral Agreement, for example, Ethio-China BIT provides, to creating conditions that is
favorable for foreign investment is the commonly cited purpose clause.!® Hence, it aims to encourage the investors
of negotiating states, or investors of contracting parties receive reciprocal encouragement and protection in the
territory of the contracting parties.!” The intention behind the parties to the investment treaties is aspiring to gain
favorable investment environment, coupled with reciprocal encouragement, promotion and protection towards
making their investment.

In the past few years, African countries convinced that, Foreign Direct Investment (FDI) flows could help reducing
the resources, technology and foreign exchange gaps which is historically main constraint for economic
development of the developing countries.!® Accordingly, provisions granting more or less similar opportunities and
[standards] for foreign investors have been included in the various Bilateral Investment Treaties ("BITs") that have
been signed by African countries over the years.!” However, there are growing doubts to FDI and largely against
BITs, for example, authors like Sornarajah, Salacuse and Sullivan. Specially, Sornarajah argue that, it is practically
un-testable whether states can attract large investment if they negotiate these treaties.?’ In tune with this Salacuse
and Sullivan, opines that, in flow of foreign investment will be attributed to local political and economic situations
and policies of the government than presence of treaties.?! Though up until recently the growing trend of signing
BITs is witnessed, it’s yet unsettled issue whether signing BITs encourage and promote investment without causing
another spillover to domestic infant industry and reduce regulatory power of the hosting states.

4. Definition of National Treatment Clause under Ethio-BITs

National Treatment (NT) Clauses in international investment agreement would entail an obligation of non
discrimination. Nonetheless, Ethio- BITs defines the clause, for example, Ethio-Austria BITs Article 3 defines,
“Each Contracting Party shall accord to investors of the other Contracting Party and to their investments treatment
no less favorable than that it accords to its own investors and their investments or to investors of any third
country.”? Further, Article 3 of Ethio- Great Britain and Air land BITs defines by combining the national treatment
and most favored nation-clauses.?*

As opposed to these BITs, Ethio-China and Ethio-Malaysia?* BITs omitted to maintain the National Treatment
clause. On this issues UNCTAD has said, “The omission of the national treatment standard may be explained in
certain cases on the ground that the host country does not wish to extend preferential treatment enjoyed by its
domestic enterprises to foreign enterprises.” Though the intention to make negotiated agreement between two states
regarding the investment is aimed to liberalize the investment atmosphere of the hosting states and get the place
where most favorable to their investor and investment, could dictates the host state to accord preferential treatment
to foreign investors the same to domestic investors.

In line to this, the reasons for not maintaining the national treatment standard may be very specific to the situation in
question. It is here, possible to raise the China scenario. One, granting national treatment is very difficult in case of
price subsidies in state owned enterprises such as water and electricity. Second, granting the national treatment
standard is complicated when many firms are not yet much liberalized, though it is in rarely cases that the state owns

15 Andrew new combe, Law and practice of Investment Treaties on standard of Treatment kluwer law international(
Nezerlands, 2009)

16 Ethio-China BITs, agreement concerning the encouragement and reciprocal protection of Investment( 1998)

17 ibid

18 Victor Mosoti, Bilateral Investment Treaties and the Possibility of a Multilateral Framework on Investment at the
WTO: Are Poor Economies Caught in Between26 Nw. J. Int'l L. & Bus. 95 (2005-2006) p. 95.

19 ibid

20 ibid

2 ibid

22 Agreement Between Federal Democratic Republic of Ethiopia and the Republic of Austria for the promotion and
protection of investments,( 12 November 2004) Article 3

23 Agreement between the government of the united kingdom of great Britain and northern Ireland and the federal
democratic republic of Ethiopia for the promotion and protection of investments( November, 2009)

24 People’s Republic of China Concerning the Encouragement and Reciprocal Protection of Investments, signed on 3
May 1998 (Ethio-China BIT); and the Agreement between the Government of the Federal Democratic Republic of
Ethiopia and the Government of Malaysia for the Promotion and Protection of Investments, signed on 2 October
1998 (Ethio-Malaysia BIT).
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bulk of national firms in this era.?® In situations where many firms remain under the control of state it is so difficult
to grant the same prices subsidies to foreign investors.2

Relating to Ethiopia’s BITs, it can be clearly understood that, those BITs maintaining National Treatment clauses,
supposedly assumed as if the policy behind is to extend the preferential treatment accorded to domestic enterprises
or investors to foreign investors on the same footing. This is true in most of Ethio- BITs, except in Ethio-China and
Malaysia BITs, which one can be understood otherwise.

Investment agreement made between Ethio-Austria, for instance, provided with general principles of treatment
including Fair and Equitable treatment, full and constant protection and security including National Treatment
Standard. But, the provision on national treatment could not provided with limitation, that means, it is construed so
as to gives a general meaning. And incorporated neither “like circumstances, nor like situation” which is usually
assumed as an appropriate comparator. Pursuant SADC Model BITs template the National Treatment is incorporated
or accompanied in appropriate comparator of “in like circumstances” to investors and investments with respect to
the management, operation, and disposition of investment in host state territory.” The term “like circumstances” is
usually subject to controversy under international investment tribunals, but the worthy noting is the references to
“like circumstances” ........ require an overall examination on a case-by-case basis of all the circumstances of an
investment including the sector of the investor was actually working in, aims of the measures imposed, regulatory
processes applied relating to the measures concerned and etc.?® According to an OECD report, like circumstances or
like situations are defined or among the most important matters to be considered are “whether the two enterprises
are in the same sector; the impact of policy objectives of the host country in particular fields; and the motivation
behind the measure involved.?’

“On this issue Getahun Seifu, has raised as this typical example is referred to as blanket and said that, such a
blanket provision makes the implementation of the provision difficult as an investor could claim such treatment in
sectors where he is not investing, i.e. an investor investing in the leather industry could claim a nondiscriminatory
treatment given to an investor engaged in the mining sector despite the fact that they are not operating under like
circumstances”’ (emphasis added).>’

Claiming some sort of benefit or raising the construed part of the BITs agreement as it stands now would negatively
impact Ethiopia. This may also limit the regulatory power of the government to extend the benefits (preferential
treatment) aimed to in courage infant domestic investors.

According to the finding of the researcher, the effect is not only what examined above since it not only it has the
application problem, hence will also have negative implication on domestic investors which can operate in the
“same sectors” since foreign investors and investments claim which is the most favorable treatment amongst the
available treatment for the other domestic investor (benefits from other sectors).

In this line, Getahun Seifu argue that, “It is strongly advisable to include the condition of in like circumstances, to
national treatment provisions as it at least indicates possible comparison within similar sectors thereby tightening the
scope of the treatment.”*' Though, the scope of activities of the national investors to be compared with those of a
claimant remains Controversial;*? as to the circumstances under which different treatment is allowed under NAFTA,
S.D. Myers vs. Canada stated that the assessment of “like circumstances” must also take into account circumstances
that would justify governmental regulations that treat them differently in order to protect the public interest
(emphasis added).>

On similar basis, the researcher also support that the inclusions of “like circumstances” to National Treatment
provisions of Ethio-Austria, and Ethio-Airland BITs so as not to adversely discriminate domestic investors from
similar sectors and in order to mitigate the negative implication it would have in general. Construing the excerpt of
Getahun Seifu, it will be shared that, unless the investment agreement including regional or BITs is inclusive of

25 UNCTAD, National Treatment, UNCTAD Series on issues in international investment agreements Vol.14
(UNITED NATIONS New York and Geneva, 1999) P.33

2Tbid

27 South African Development Community (SADC) Model Bilateral Investment Treaty Template (2012)

28 Ibid. Article 4(2)

2See UNCTAD, supra note 23 above at P.33

30 See Getahun Seifu, supra note 9 above.

31 Tbid.

32 Professor Rudolf Dolzer, national treatment: New Developments Symposium co-organized by ICSID, OECD and
UNCTAD making the most of international investment agreements: a common agenda, (Rome, 12 December 2005)
33 Ibid.
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appropriate comparator, that means phrases, “like circumstances or like situations” it is much difficult to make
regulation for the purposes of public interest through extending grant and subsidization for domestic investors and
investments under the objectives of development agenda.
5. Implementation of National Treatment Clauses to Investors

The definition of investor is very important to determine which investor could have been granted the benefit of BITs-
National Treatment or otherwise. In other word, the definition of investor and investment are among the key
elements determining the scope of application of rights and obligations under international investment agreements.>*
It should be clearly told that, BIT’s should define the identity of investor, since some of the treaties contain
problems in defining the identity of the investors. If clearly defined in the BITs, prevents dual nationals from using
Investor addresses the critical issues to prevent dual nationals from using the treaty to invest back into his or her
home state, and to preclude “treaty shopping.” This occurs when investors adopt location choices as their home
state, where no substantive business is actually done, for the sole purpose of taking advantage of investment and/or
taxation treaties.>> Under the definitional part of the Ethio-Kuwait BIT defines the identity of investor as an entity
established under the laws of the home state or outside of the contracting state, own or control the full or majority of
ownership exercise through subsidies or affiliates regardless of where the company located.°

This agreement in particular, provides quite clear criteria, that is, regardless of the identity of the investor, the
investor should “own” or “controlled” the company. Pursuant this agreement foreign investors who has controlled
the company, would have the right to benefit from the protection of the agreement particularly on provision of NT;
thus, Ethiopia as a contracting parties to a treaty could provide foreign investors “no less favorable treatment”
relative to it treat its own investors.

Hence, Article 4/2 of Ethio-Kuwait elucidates, contracting states to accord a privilege of NT to post establishment,
or any activities carried on in connection with their investment including, management, maintenance, use,
enjoyment, disposal, compensation of such investment “treatment not less favorable” than that which it accords to
its own investors or to investors of any third states, whichever is most favorable.?” But in determining the identity or
putting certain selective criteria there is no hard and fast rule; however, Tribunals have usually adopted the test of
incorporation or seat rather than control when determining the nationality of a juridical person, unless the test of
control is provided for in the agreement. Accordingly, it is the general practice in investment agreements to
specifically define the objective criteria which make a legal person a national, or investor, of a Party, for purposes of
the agreement. When the objective criteria used may include investors to whom a party would not wish to extend the
treaty protection, some agreements incorporate “denial of benefits” clauses allowing exclusion of investors in certain
categories.’® Ethio-Kuwait, provides, as it stands now, is susceptible to give protection of BITs-NT right for
Ethiopian Nationals as if it is a foreign investor. Besides, it will causes international arbitration tribunals to hold
jurisdiction, in case Ethiopia failed to fulfill her obligation, particularly on NT clause, the tragic is with its own
national.

Some BITs provide exemplary role in excluding varieties of investors from the protection of agreements, in our case
protection against discrimination. For instance, American Model BIT prohibits Protection of BITs, for a person
having dual Nationality.*

Pursuant American Model BITs, it has excluded protection of investment, particularly, BITs-NT privileges. This
saves a country not to stand defending claims with its citizens at international investment tribunals. On the same
basis Ethiopia should rigorously negotiate in excluding Nationals not to be assumed as foreigners because of above
stated reasons. Further, Pursuant 17 American BIT Model provided with “denial of benefit clauses” depending on
objective criteria, 4 as opposed to Ethio- BITs. Here also, Ethiopia has to make the negotiation better, and correct by
limiting the protection provided, as it stands now for 3 party investors.

34 OECD, Definition of Investor and Investment in International Investment Agreements, ISBN 978-92-64-04202-5
(OECD, 2008), Chapter 2 p.7.

35 See SADC, supra note 25 above

36 Agreement between the Federal Democratic Republic of Ethiopia and the state of Kuwait for the encouragement
and reciprocal protection of investment, 14 September, 1996

37 1bid, Article 4(2)

38 id. p.8

FTREATY BETWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA AND THE
GOVERNMENT OF [---------- ] CONCERNING THE ENCOURAGEMENT AND RECIPROCAL PROTECTION
OF INVESTMENT (American Model BIT, 2004)

40 Ibid
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6. Pre-establishment and post establishment of national treatment rights.

Most BITs provide expressly that they apply only for post-establishment or post entry stages of investment. “[TThe
majority of bilateral investment agreements do not include binding provisions concerning the admission of foreign
investments.*! In other words, one remarkable difference in national treatment exists between “pre establishment”
and “post-establishment.” The former means the application of NT obligation before, or at the time of, the
establishment of the investment. In this case, the host State is obliged to guarantee market access to foreign investors
at the same level as domestic investors.*? Atypical example of this is found in Article 1102 of NAFTA.

Article 1102(1) stipulates on “investors” and Article 1102(2) relates to “investments.” Both paragraphs use the same
expression of “in like circumstances” and apply to the same mode of investment (i.e., at the moment of
“establishment and acquisition” of investment (pre establishment) and “expansion, management, conduct, operation,
and sale or other disposition” of investments (post-establishment)). The pre-establishment national treatment is one
of the means of “liberalization” of investment by way of opening the domestic market and allowing market access.
43

The trilateral treaty among Japan, China &Korea (JCK) admits the applications of NT to both “investments” and
“investor “in the same way as article 1102(1) & (2) of NAFTA (National Treatment). Art. 3 of the treaty adopt the
similar criteria as that of NAFTA (i.e., “in like circumstances”). Further, the national treatment can be applied only
to “investment activities,” as defined under Art. 1(5) of which states that the term ‘investment activities’ means
management, conduct, operation, maintenance, use, enjoyment, and sale or other disposition of investments.*
Furthermore, according to Tamada Dai, “The JCK, trilateral agreement does not contain Pre-establishment right, it
only guarantees Post establishment phase.”*

As we can infer from this writing, BITS-providing post establishment phase of National treatment does not believed
to be guaranteed investment liberalization commitment. Developing countries fear that a problem comes from
extending such right. Because of this, most of the time seen that, pre-establishment phase, is guaranteed by capita
exporting countries.

Coming to Ethiopia BITs, the question ought to have raised would be, at what stage of the investment process does
Ethio-BITs- on national treatments apply? To find an answer for this question, it needs to make an analysis of Ethio-
BITs-signed with other countries. Perusal of Article 4(1)&(2) of Ethio-Algeria*,3(2) of Kuwait BIT*, Article 3(2)
of Ethio-UK (Great Britain).*® BITs incorporated the term of economic activities like, managements, maintenance,
use, enjoyment disposal, compensation of such investment, and so forth which signals the application of post-
establishment investment process. The problem those agreement encounters seems, it is a devoid of “like
circumstances” or “like situations.” As seen in above the NAFTA Article 1102 and JCK Article 3 maintain with the
limitation of the same that means, the agreement provided with “like circumstances.” In effect, in inclusion it is
believed that, will limit the application of national treatment to specific sectors.

However, some BITs do not provide expressly as to at what stage a foreign investor will be protected with NT
Standards. The BIT between Ethiopia and China is a good example. When, there is occasions when BITs provisions
failed to identify, Getahun Seifu said “in such circumstances, resort to interpretation of some provisions of the
specific BIT becomes necessary.”*® Most BITs define investment to include investments made “in accordance with
the laws and regulations of the other parties”>® They also subject “admission of foreign investment in accordance
with its laws and regulations” of the parties, while others sometimes add in accordance with their general policy
frame work. However, such construction of BITs is general since it could not identify which law of countries would
apply. The idea which states, in accordance with the laws is without doubt primarily concerned with the laws of
domestic investment of the countries.

7. Ethiopia’s Regulatory Space to Foreign Investors

41 See Getahun seifu, supra note 9 above

42 See Tamada Dai, P.§

43 North American Free Trade Agreement, signed 17 Dec. 1992, Article 1102 (1) &(2).
4 see Tamada Dai, supra note 12 above at p.9

4 Ibid.

46 See Ethio-Algeria, Article 4/1&2

47 See Ethio-kuwait, Article 4/2

48 Ethio-UK, article 3/2.ss

4 See Getahun Seifu, Supra note 9 above at p.15.

30 See Ethio- China BIT, article 1 &2
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Under customary international law, countries have sovereign rights to regulate investment in their admission and
operation or both investment process stages. This can be either expressly provided within the contracting parties’
agreement or incorporated in to domestic laws and regulations so that it bestows the investment should not bring
adverse effect.

Countries have sovereign right to regulate investment, either in their admission and operations or both investment
processes, under customary international law. This can be either expressly providing state reservation within states
contract/investment agreement or providing within the laws and regulations of domestic investment, would govern
the matters of investment; in doing so it gives the parties sovereign right to regulate foreign investment. It is also
possible to cite the experiences of Members of OECD’s in that, NT instrument permits the distinct treatment
consistent with public order, protection of security interest of the nation, to fulfill commitment pertaining to
international peace and security. These exceptions are deemed to be applied in concrete situations and with cautions
and cannot be justified to escape from commitments.’! Indeed, agreements specially, Article 2102 of NAFTA
contain the regulatory frame works for foreign investment. However, as regards exceptions to national treatment, the
main approach is to use subject-specific and industry-specific exceptions.>

Coming to the issue, the national treatment standard is an important principle for foreign investors, but it may raise
difficulties for many host countries including Ethiopia, since such treatment may harm to forge the growth of
domestic enterprises [both to investors and investments). This is especially the case for developing countries, since
their national enterprises may be particularly vulnerable, especially compared to large foreign TNCs.

Indeed, host Governments sometimes have special policies, and program that grant advantages and privileges to
domestic enterprises in order to stimulate their growth and competitiveness. If a national treatment clause in an
international investment agreement (IIA’s) obliges a country where the investors makes destination to grant the
same preferential treatment and benefits to foreign investors, the host Government would in effect be strengthening
the ability of foreign investors to compete with local infant enterprises.>® Thus, the development exception to BITs
provision on NT would give the host states flexible policy spaces in order to promote the domestic investment. What
about flexible policy space available for Ethiopia?

Pragmatically seen, BITs signed by Ethiopia would not provide with exceptions of sector or “negative listing” of
sectors against NT clauses. However, Ethio-UK BIT’s provides state parties to the treaty exercise sovereign rights
conferred by its laws in admission of investments in that when need arises the parties to present treaty has got a kind
of reservation.>* However, Ethio-UK BITs is one of the exceptionally widest exceptions provided like security
exceptions, Free Trade integration exceptions, taxations, including payments and capital movements. In these cases,
it’s provided the contracting state parties would have regulatory power through exceptions to BITs-National
treatment clauses. Thus, it is paramount importance, to inculcate such broad exceptions to all others Ethio-BIT so
that the Ethiopia receives ample investment regulatory policy at stake.

8. National Treatment Clauses Implications to Domestic Investor and the Way Forward

It has to be recalled that, Ethiopian new investment proclamation No. 1180.2020 was issued by House of Peoples
Representatives (HoPR). The preamble of this proclamation has succinctly provided, “the importance to put in place
system of monitoring and supervision so that to ensure investment offer the promised potentials as per the
determined investment objectives and operate in accordance with the law (investment law).”* This proclamation has
provided some indication that investment would have a potential to be dander to national interest unless otherwise
its operation is ensured putting regulatory and legal mechanisms in place. In relation to investment areas, Article
6(1) stated, investor has the right to operate in investment areas subject to law, moral, public morality and health.>
However, as per Article 6(4) of the investment proclamation, areas of investment reserved for foreign investment
may be decided to be operated by foreign investment.’’These investment areas where sensitive areas and even
though these investment areas are allowed to foreign investors, it will transfer no technological know- how, to the
contrary which the country (Ethiopia) need in an areas which transfers technological advancement.

These investment areas where operated mostly by Small and Medium Scale Enterprises (SME), including
Cooperative societies and to be considered vital for national development. If these investment areas opened, the

SI'UNCTAD, Supra note 27 above at P.43.

52 See NAFTA supra note 41 above Art. 2102

33 see UNCTAD supra note 27 P.47

54 See Ethio-Great Britain (UK) BIT, article, 2(1).

35 The Preamble of Investment Proclamation No. 1180/2020, Negarit Gazeta,2020
36 Art. 6(1) of the proclamation No. 1180/2020.

57 Art.6(4) of the proclamation No. 1180/2020.
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national treatment obligation would immediately and perhaps equally applies both at pre and post establishment
stage. Currently, Ethiopia has got with the problem of employability and needs government intervention to reduce
the large number of the unemployed citizens. Even after they get integrated to some sort of small and medium scale
investment it needs follow up and provide needed support. As Ethio-BITs provision of National Treatment
Standards coupled with the potential promises of Article 6(4) of the proclamation opening sectors not yet opened
will be danger to regulate foreign investment and activate development policy objectives.

As the Ethiopian investment laws and regulations provide, the treatment of “No less favorable treatment”® coupled
with blanked type of like situation/ circumstances, which is an element of national treatment on the similar manner
to domestic and foreign investor in relation to pre-establishment and post establishment stages and investment
activities is a danger to Ethiopian/Domestic Investors. In this case, investment activities include management,
maintenance, use, enjoyment or disposal of investments as Ethio-Algeria also goes.>

Ethiopia’s BITs-National treatment clauses, therefore, not consistent with national policies, laws and regulations,
but this should not understood in relation to overall polices, laws and regulations. Added, policies and laws existing
in relation to cooperative law deviate from Ethio-BITs- National Treatment clauses. According to, Ethiopians
investment law, the definition of domestic investor embodies co-operative societies, so that at least the national
treatment (privileges) accorded for co-operative societies would be granted for foreign investors.

“Domestic investor” is an Ethiopian national or a foreign national treated as a domestic investor as per the relevant
law, and includes the government, public enterprises as well as cooperative societies established as per the relevant
law.®® Whereas cooperative society’s establishment proclamation defines, cooperative society as, "Cooperative
Society" means a society established by individuals on voluntary basis to collectively solve their economic and
social problems and to democratically manage same.®! In the context of these, definitions it is “domestic investors”
which will be compared with foreign investors, to determine how they could be treated comparatively.

In accordance with Ethio-Algeria BITs, in an occasion of no comparable setting that is for one thing, foreign
investor claim, better advantages given to those sector within which actually they are not operating/ involved, on the
other thing, it might consequentially, have adverse implications for those domestic investors/the cooperative
societies, getting the advantage- anti competitive investment would flourish. Investment laws in Ethiopia,
depending on the national need and progress, provide incentives in order to promote investment; these incentives
includes, but not limited to, income tax exemption, custom duty exemption, loose carry forward, which all can be
referred to as “ fiscal incentives.”%

It is the widest right accorded for domestic investor, namely cooperative societies. In effect , government assistances
as per it was provided in this proclamation, is intended to enable cooperative societies to actively participate in the
free market economic system,® otherwise of which it was impossible to with stand the competition of foreign
investor had equal favorable treatment was administered.

In the countries, were infant industries are significant in an economy, differential treatment is common. According
to UNCTAD, faced with foreign affiliates that have recourse to the skills, capital, technology and brand names of
parent companies, local firms may not be able to build such capabilities. They may then be forced to withdraw to
less complex activities or those with a lower foreign presence—perhaps selling their earlier facilities to foreign
entrants, as happened in the automotive components industry in Brazil and Mexico.* However, protecting infant
domestic entrepreneurs (and infant industries) is sound only if protected enterprises become fully competitive within
a reasonable period.®

It is conventionally, believed that, foreign investment (FDI), would have positive spill over; on this issues, the world
Bank guide line recognized that “a greater flow of foreign direct investment brings substantial benefits to bear on
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8 UNCTAD, world investment Report, FDI Policies for Development: National & International perspectives
(United Nations New York &Geneva, 2003). Chapter, 4 P. 108

% See Ethio-Algeria, BIT Article 4(2).

60 See investment proclamation No 769/2012 as mended by proclamation No.849/2014, here in after, proclamation)
article, 2(5).

61 proclamation no 147/199 a proclamation to provide for the establishment of cooperative societies, (as
amended by procl. No. ) section 2 Article, 1.

62 Regulation No. 270/2012, Federal Negarit Gazeta, 2012

3 See id. 67, above specially, the Preamble of proclamation no. 147/1998.

6 UNCTAD, world investment Report, FDI Policies for Development: National & International perspectives
(United Nations New York &Geneva, 2003). Chapter 4 P. 101

% Ibid
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the world economy and on the economies of developing countries in particular, in terms of improving the long term
efficiency of the host country through greater competition, transfer of capital, technology and managerial skills and
enhancement of market access and in terms of the expansion of international trade.”%°

These thoughts of positive spillovers might be intended to encourage foreign investment, however, the striking
balance is important; without losing the benefits of FDI, maintaining ample regulatory power is fundamental one.
Accordingly, the WB guide line on paragraph 3 declares, “equal treatment of investors in similar circumstances and
free competition among them” are prerequisites of a positive investment environment. Nothing in these Guidelines
therefore, suggests that foreign investors should receive a privileged treatment denied to national investors in similar
circumstances.”®’ As already raised in this paper, Ethio-BITs-NT clauses and domestic investment laws would not
provide consistent way of doing things, since the NT clauses are very vague and ultimately result foreign investors
would be “ treated in better manner” than domestic investor. For Ethiopia the key matter to be re-considered would
be to reconstruct stance of BITs-NT-clauses, by inculcating either “like situations, or like circumstances” at least to
create comparison of sectors or industries or government measures be applied to the beneficiaries, domestic and
foreign investor.

Again, the other way for ward should be re-thinking the inclusion approach and perhaps consider via “maintaining
the development clauses” in order to justify differential treatment on behalf of domestic investors, on the basis of
BITs-National Treatment exceptions. In relation to this, there was a debate during the negotiations on the draft
United Nations Code of Conduct on Transnational Corporations (which was not adopted), a development exception
was discussed in relation to national treatment. On the negotiation developing countries where insisted to maintain
“development clauses” which would accord national treatment of TNCs only when the characteristics of those two
types of enterprises were the same and the circumstances under which they operated were also similar to those of
domestic enterprises.

Accordingly, for example, Protocol 2 of the BIT between Indonesia and Switzerland allows derogation from
national treatment of Swiss investors “in view of the present stage of development of the Indonesian national
economy.”® However, Indonesia would grant “identical or compensating facilities to investments and nationals of
the Swiss Confederation in similar economic activities.” Similarly, Germany has accepted certain exceptions to
national treatment provided these are undertaken for “development purposes” only, for example, the development of
small-scale industries, and that the measures do not substantially impair investments from a German investor.
Jamaica, too, has sought in its BITs to reconcile its growth and development concerns with the needs of foreign
investors in reference to the granting of incentives.”

Conclusions

This paper has examined on the title, Re-thinking Standard of National Treatment Clause and Its Implication on
Domestic Investors. Ethio-BITs under analysis requires better treatment for foreign investors and investments since
it did not provided with comparable sectors, as a result of which foreign investor would claim every favorable
treatment thought from every sectors of the economy. Besides, a reverse discrimination to domestic investors and
investments, blanket model of Ethio-BITs would considerably narrow the police spaces of the host states in relation
to investment regulation. Countries to reserve their policy flexible, while negotiating their particular BITs designed
their language of aspiration to be included; specially, the national treatment analysis usually requires identifying an
“appropriate comparator” against which to measure the allegedly less favorable treatment. In fact, in most IIAs, the
national treatment clause is stipulated in similar expression (i.e. in like circumstances) in order to limit the
application of NT to unlike circumstances.

In this cases, developing countries, including least developing countries (LDC) fear that the BITs-NT clauses
narrows the scope for policies that a state can make in order to promote

development within targeted sectors; it creates the fear that investors in entirely unrelated sectors

could argue that they have been discriminated against. Due to this, some country avoided provisions of National
treatment or negotiated with reservations.

The definition of investor is also very important to determine which investor could have been

% Preamble of World Bank Guidelines on the Treatment of Foreign Direct Investment
https://www.italaw.com/documets/World Bank, accesses on 21 may, 2017

67 Ibid. article I(3).

% See UNCTAD, supra note 23 above at P.48
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granted the benefit of BITs- National Treatment or otherwise. Investor addresses the critical
issues to prevent dual nationals from using the treaty to invest back into his or her Home State,
and to preclude “treaty shopping.”
On the contrary, international investment Agreements limits the extension of investment protection through
expressly putting, for example, pursuant article 17 of American Model Bits, clearly puts “denial of benefits
clause’s” for 3™ party investors. In this way countries limit the application of NT clauses to third party citizens or
investors. Recognizing this technique, it is also paramount importance to Ethiopia, in order to limit the application
of NT clauses for 3rd
party investors. Thus, Ethio-BITs subject to analysis were not provides protection of NT at pre-establishment,
signaled by economic activities, like, establishment and acquisition. However, some BITs do not provide expressly
as to at what stage a foreign investor would be protected. Ethio-china BIT-is an exemplary to this one. In occasions
when BITs provisions failed to identify the stage of investment process, in such circumstances, resort to
interpretation of some provisions of the specific BIT becomes necessary. In order to avoid ambiguity it is necessary
to identify the stage of investment process, that is whether pre or post establishment and or both applications to NT-
clauses.
The very important value in foreign investment is regulatory power of the host state. Due to this
reason, under customary international law, countries have sovereign right to regulate investment,
in their admission or in operations and/or at both investment processes. As this research indicates, except, Ethio-
Israel BIT, none of the BITs under investigation contained “exceptions” to the applications of NT. However, treaty
practice shows, countries maintains, either public policy matters, industry specific exceptions including development
objectives.
For members of OECD, deviations from NT clause, in relation to public policy matters, i.e. national security,
maintain public order, the protection of essential security interests and the fulfillment of commitments to maintain
international peace and security are the justifiable defenses. Besides, NAFTA agreement specially, Article 2102
contain the regulatory frame works for foreign investment. However, as regards to exceptions to national treatment,
the main approach is to use subject-specific and industry-specific exceptions.
Actually, there are sectors which have been reserved exclusively for domestic investors and where it deems
necessary the Ethiopian investment board will open it for foreigners. However, it is not clear what conditions to be
fulfilled to open or allow these areas for foreign investors. However, most BITs Ethiopia signed doesn’t provide
such clearest exception, which provides the privileges to discriminate in the interest of domestic investors in terms
of its laws and regulations.
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