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ABSTRACT

Sexual Harassment at workplace is a pervasive issue prevailing in our society. It is the forceful imposition of
oneself over the other. The paper highlights that there is a dire necessity for gender neutral sexual harassment
laws in India. The statute on workplace sexual harassment being gender specific belies the presumption that
only a woman can be a victim of this offence. Sexual Harassment violates modesty and dignity of an individual.
The term modesty is not synonymous with women only; every person including men and trans genders possess
the same. A crime is a crime; the moment the perpetrator or the victim of the offence is coloured by gender or
sexual orientation, it defeats the purpose of the justice and law in totality. Right of life under article 21 of Indian
Constitution includes right to harassment and discrimination free environment. Dignified workplace is a basic
right of every individual. The paper also focusses on the issue of need for gender sensitization and recognition to
same gender harassment. The quest is not in regards with man v. woman, instead it’s for gender neutrality and
gender justice. Gender neutral laws will help in prevention of sexual harassment and will protect all individuals
irrespective of gender.
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INTRODUCTION

Workplace Sexual Harassment are unwelcoming sexual acts or behaviours, pleas for sexual favours, expressly
or impliedly, verbal or by physical conduct. It tends to hit upon the modesty and dignity of a person. Sexual
Harassment is a widespread criminal offence perpetrating in societies across the world since ages. It takes place
not only behind the closed doors of house but also in open at workplaces amongst professionals and working
people. Sexual Harassment takes place in organizations, departments, offices irrespective of size, industry,
nature, and location. It directly affects an individual’s employment, unreasonably interferes with an individual’s
work performance, or creates an intimidating, hostile, or offensive work environment.Sexual Harassment is
imposing oneself sexually or forcefully on the other. It can be in form of demand, request, force or influence.
Authoritative positions play an important role in workplace sexual harassment.Power disparity in organizational
hierarchy and societal and organizational culture have noteworthy relations with the Sexual Harassment
cases.Sexual harassment can take place by several means for example Continuation, Promotion of employment
being dependent on sexual favours, Explicit acts of sexual assault, Demands or pleafor sexual favours, sexually
coloured remarks, comprising of jokes denoting sexual acts or sexual orientation, Body shaming a person,
Undesirable touching on body parts or private parts of an individual or physical contacts, making someone
uncomfortable by discussing sexual relations/stories/fantasies at professional places or in other inappropriate
places, pressurizing to engage sexually, sending unwanted sexually explicit texts, messages on social media, e-
mails, photographs, Passing sexual looks and indicating undignified gestures, dissemination of sexual rumours
about an employee, leaving unwelcoming gifts of a sexual or romantic nature. All these acts have physical,
sociological, financial and psychological effects on the victim thus leading to anxiety issues, depression, low
self-esteem and confidence, unable to concentrate or focus on work thus hampering professional growth, post-
traumatic stress disorder, feeling upset, threatened, frustrated and numerous other negative feelings, including
self-blame,humiliation, diminished self-esteem, loss of self-confidence and impairment to interpersonal
relations.

CONSTITUTIONAL AND LEGAL ASPECT

All the laws derive its existence or substance from the Constitution of India and the foundation of constitution is
based some fundamental principles which are inviolable in nature. Removal of gender prejudice is one such
basic right propounded by Constitution. The concept of gender justice is sacrosanct and is incorporated in
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Preamble, fundamental rights, basic duties and Directive Principles of Indian Constitution.Gender equality not
only imbibes protection from sexual harassment but also right to work with dignity, which is a universally
recognised basic human right. Sexual Harassment at workplace leads to violation of article14, 15, 16, 21, right
to practice any profession or to carry on any occupation, trade or business with includes a right to a safe
environment free from sexual harassment.Sexual Harassment at workplace is a chronic occupational hazard
going on from a long period of time.

A right of dignified and a safe workplace is a fundamental right under article 21 of the Indian constitution. Right
against sexual harassment is vested in all individuals as a part of their right to life. It is not just a physical right
instead includes right to live with dignity and not mere animal existence.Natural Justice is an inherent right of
all human being and the same is violated if there are no fairness in laws. Principle of natural justice aims at
preventing arbitrariness and unreasonable prejudices.

Supreme Court acknowledged workplace sexual harassment for the first time in the landmark case of Vishaka v.
State of Rajasthanwherein the Supreme Court outlined guidelines and gave directions to the Union of India to
formulate a law for combating workplace sexual harassment. Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013 (herein after referred as “POSH Act”) is the first and
foremost legislation addressing the issue of workplace sexual harassment. It is saddening to note that the above
act was framed after 16 years of the judgement even when the problem was widespread in the country. It was
proposed by the Ministry of Women and Child Development, India in 2013. The purpose or the rationale behind
formulation of this benevolent act was to eliminate gender-based discrimination, ensure gender equality,
providing safe and congenial environment at workplace to women. In the case of Apparel Export Promotion
Council v. A.K. Chopra, the Supreme Court reiterated and widened the definition of sexual harassment as laid
down in Vishaka v. State of Rajasthan by specifying that physical contact was not essential for it to amount to
an act of sexual harassment. In a landmark judgement of Medha Kotwal Lele & ors. v. Union of India & Ors the
apex court held,it would be open to the aggrieved persons to approach the respective High Courts if there is non-
compliance or non-adherence of the Vishaka Guidelines. Aftermath of Nirbhaya Rape Case led to formation of
Justice Verma Committee for making amendments to Criminal law and ascertain recommendation to curb
violence. Criminal Law (Amendment) Act, 2013 (“Criminal Law Amendment Act”) was enacted which led to
introduction of offences such as sexual harassment, stalking and voyeurism.

GENDER BIASED SEXUAL HARASSMENT LAWS

Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013 was framed with
an objective to provide basic human rights, gender discrimination free environment at workplace. This act is
gender specific in nature. Sexual Harassment violates modesty and dignity of an individual. The term modesty is
not synonymous with women only; every person possesses the same. Sexual Harassment happens not just with
women but men and transgender too, they are also victim of such crimes. There is no denial with the fact that
majorly this crime is committed against women but at the same given time it can also not be denied that it
doesn’t happen with men and transgender. Denial of fundamental right on a pretext that only a minuscule
population is being affected by a serious offence is injustice, thereby a threat to justice. Victim and perpetrator
can be of any gender as criminal offence has no gender. The offence may be committed by a male on a woman,
by a woman on a man, a man on a man or a woman on a woman. The moment perpetrator of the offence is
coloured by gender or sexual orientation; it defeats the purpose of the equality and law in totality. Unwelcome
sexual conduct and behaviour between the members of same gender must be treated a prohibitory in nature.
Sexual Harassment at workplace must be treated as actionable irrespective of offender’s identity, orientation,
sex or motivation. Non acknowledgment is a direct threat on the respect and dignity of the victims facing sexual
harassment at the hands of the fellow employees or employer. There should be “no disqualification or disability
on the basis of sex only”, along the provision that all person was to have equal right to court of justice, places of
business or resort dedicated to public”.Sexual Harassment does not necessarily have to be man v. woman.
Purposive construction must be applied to the provisions to ensure that the true intent of the statue is followed.
Law is framed to further the end of justice and not to frustrate it on mere technicalities.Beneficial laws must be
given purposive interpretation to further the social purpose for which statue was enacted, the same was enacted
in Revanasiddappa v. Mallikarjun.Strict application, interpretation of laws and bypassing the sensitive approach
towards the victims defeats the very object of the legislation. Men and transgender must not be considered as
second class citizen. Each individual must be treated with respect, esteem and a sensitized approach must be
formulated to treat all equally in the eyes of law.

CRITICAL ANALYSIS OF SEXUAL HARASSMENT AT WORKPLACE LAW
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Supreme Court defined sexual harassment in the case Vishaka v. State of Rajasthan as ‘“unwelcome sexually
determined behaviour (whether directly or by implication) as:

physical contact and advances;

a demand or request for sexual favours;

sexually coloured remarks;

showing pornography;

any other unwelcome physical verbal or non-verbal conduct of sexual nature.

o0 o

The same definition was adopted in Sexual Harassment of Women at Workplace (Prevention, Prohibition and
Redressal) Act, 2013,

The above definition is gender neutral in nature, though the definition was directed towards females specifically
but the substance or the purpose lies in upholding sacrosanct principle of gender equality and to prevent gender
discrimination thereby ensuring and promoting basic human rights for all regardless of sex, gender, orientation
etc. The rationale of the statue focusses on sexual harassment free, hostility free environment at workplace.
Section 2 (m) of POSH Act lays down Definition of Respondent as a person against whom the aggrieved
woman has made a complaint under section 9 of the POSH Act. The usage of word person is a gender-neutral
term and signifies that the perpetrator or the offender can be of any gender or orientation. It need not specifically
be a male only. There lies a gender stereotypical approach in society that the offender will always be a man
only, which is incorrect in nature.

Section 2(a) of POSH Act lays down definition of aggrieved woman as “(i) in relation to a workplace, a woman,
of any age whether employed or not, who alleges to have been subjected to any act of sexual harassment by the
respondent; (ii) in relation to dwelling place or house, a woman of any age who is employed in such a dwelling
place or house”.The definition shows or postulates that offence of sexual harassment at workplace can be
committed against women only. There needs to be change in legislative and societal mind-set universally that
anyone irrespective of one’s gender, can be a victim of sexual harassment at workplace. Sexual Harassment is
likely to be committed by a person in power play or having a dominant status or a relationship with the victim. It
is not a gender definite offence. These days’ women are holding topmost positions in various governmental and
non-governmental department, offices, institutions, undertaking, enterprises etc., thereby making them more
authoritative and persuasive. It is a myth that sexual harassment at workplace can only be committed by a man
and victim will always be a woman.

With the changing and evolving times, a shift from a traditional physical office space to a virtual workplace is
happening at a faster pace. People are more vulnerable as it is slightly convenient and easy to commit acts of
sexual harassment beyond the computer or phone screens. In a recent case, Sanjeev Mishra vs. Bank of Baroda
Rajasthan High Court expanded the scope of workplace harassment and included online harassment. Narrow
definition of workplace cannot be accepted in this digital world. Sending obscene or inappropriate messages and
text after working hours, sexually humiliating a person in an online meeting, using indecent emoji’s, making
unnecessary late night calls are all examples of online sexual harassment at workplace. The same can be
committed by anyone regardless of gender.

Gender Neutral Legislation: University Grant Commission has notified India’s first gender neutral regulation
on sexual harassment. On May 2, 2016 the Ministry of Human Resource Development (University Grant
Commission) issued The University Grants Commission (Prevention, Prohibition, and Redressal of Sexual
Harassment of Women Employees and Students in Higher Educational Institutions) Regulations, 2015. It was
framed with an aim and objective to prohibit and prevent sexual harassment by woman or man in educational
institutions. It is a primary duty of the Higher Educational institutions to act authoritatively against all gender
based violence committed against employees and students of all sexes acknowledging that principally women
employees and students, male students and students of third gender are susceptible to various forms of sexual
harassment, embarrassment and exploitation”. According to Saksham Report, 2013, gender sensitization
emerged as the weakest aspect in the process of addressing issues on campus, while being arguably the most
critical in terms of creating a conducive ethos on campus and an understanding around the meaning of gender
equality and freedom, and problems of harassment.This gender neutral anti-sexual harassment regulations, will
pave way for other legislations in widening the scope of understanding sexual harassment from every
individual’s perspective, irrespective of gender.

Sexual Harassment of Trans genders

At the first instance it might seem unlikely or uncharacteristic that the person of the same gender can commit
sexual harassment against a fellow colleague of same gender. However, with the evolution of time and with
recognition of LGBTQ rights in India, a shift has taken place in the society. Same sex relationships are
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emerging in our society. In the landmark decision of Navtej Singh Johar v. Union of India, the Supreme Court
of India unanimously ruled section 377 of Indian Penal Code, 1860, to be unconstitutional as it violates freedom
of choice, expression, privacy, identity and autonomy. The judgement decriminalised homosexuality by reading
down Section 377 to exclude consensual intercourse between adults of the same sex/gender. The court further
clarified that sexual orientation is an intrinsic part of self-identity and overthrowing the same is negating the
right to life and the fact that they constitute a minuscule section of the population cannot be a valid justification
to deny them the right. In the same light,Transgender Persons (Protection of Rights) Act, 2019 is also enacted
with an intention to safeguard the rights of the Transgender Community by prohibiting discrimination against
them at all levels. Although there are no specific legislations in India as of now which legalizes same sex
marriages but many progressive recent judgments are paving way for the same. In a path breaking case of
Arunkumar vs The Inspector General of Registration, the High Court of Madras held that Marriage solemnised
between a man and a transwoman professing Hindu religion is a valid marriage and the registrar of marriage is
bound to register the same.

Case Analysis:In the case of Malabika Bhattacharjee vs. Internal Complaints Committee, Vivekananda College
and Ors, the Calcutta High Court, held that same gender sexual harassment complaints are maintainable under
Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013.

Issue: The focal issue to be decided in the case was whether Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013 is applicable when the aggrieved and the respondent belong
to same gender.

Petitioner’s Contention: It was alleged that the respondent authorities acted without jurisdiction in taking up a
complaint on alleged sexual harassment at workplace against the petitioner, regardless of the fact that both of
them belong to same gender. It was opined that the alleged complaint could not fall within the scope of “sexual
harassment” as considered in the Sexual Harassment of Women at Workplace (Prevention, Prohibition and
Redressal) Act, 2013.

Respondent’s Contention: Respondent argued that according to the definition of “respondent” under 2(m) of
POSH Act uses of the word person indicates that the same gender allegations can also be undertaken. Person is a
gender neutral term and includes person of all genders. The parties of the case are governed by The University
Grants Commission (Prevention, Prohibition and Redressal of Sexual Harassment of Women Employees and
Students in Higher Educational Institutions) Regulations, 2015 and the same are extensive enough to comprise
respondents of all genders, implicitly connoting that the gender of the complainant and the respondents can be
the same in order to apply the rigours of the Regulations.

Judgment: Justice Sabyasachi Bhattacharyya held that even though “it might seem a bit odd at the first blush
that people of the same gender complain of sexual harassment against each other, it is not improbable,
particularly in the context of the dynamic mode which the Indian society is adopting currently, even debating
the issue as to whether same gender marriages may be legalized”. Definition of “sexual harassment” laid down
under Section 2(n) of POSH Act cannot be undertaken as a stationary notion but has to be understood alongside
the back-drop of the social perspective. Sexual harassment is an offence affecting dignity of a person, which is
associated to her/his gender and sexuality; it does not postulate that any person of the same gender cannot injure
the modesty or dignity as enshrined by the POSH Act. An individual of any gender may feel vulnerable and
sexually harassed when her/his modesty or respect as a member of the said gender is hurt by any of the acts or
conducts mentioned under Section 2(n), regardless of the sexuality and gender of the perpetrator of the act. The
circumstances stated under Section 3(2) can be perpetrated by the members of any gender, even inter se.

SEXUAL HARASSMENT AT WORKPLACE LAW IN UNITED STATES

Sexual Harassment at workplace is not just a national issue but a global issue. This crime is embedded in the
society which needs to be eradicated. There are two kinds of sexual harassment acknowledged by United States
law quid pro quo sexual harassment and behaviour that creates a hostile work environment. United States Sexual
Harassment laws are gender neutral in nature and due acknowledgment is given to same sex harassment. Sexual
Harassment in United States is considered to be illegal according to Title VII of the Civil Rights Act of 1964.
Title VII prohibits employment discrimination based on race, colour, religion, sex and national origin. It was
enacted in order to remove those artificial barriers to full employment which are based upon unjust and long-
encrusted prejudice.Sex Discrimination includes practices of sexual harassment also.Both the victim and the
harasser may be of any sex, the victim and harasser may be the same sex or a different sex. Title VII also
prohibits discrimination on the ground of sexual orientation as it involves gender stereotype about the way a
man and woman should act.
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InOncale v. Sundown Offshore Servs., Inc.,a male employee was harassed by his male co-workers while
working on an offshore oil rig. The offender humiliated the male co-workers by committing sex-related acts and
threatened him of committing rape. The Supreme Court of the United States ruled that Title VII prohibits
unwelcome conduct between members of the same gender. Court further held that harassing conduct need not
be motivated by sexual desire to support an inference of employment discrimination on the basis of sex in
violation of Title VII.

In EEOC v. Wells Fargo Bank, N.A., a female manager and another female bank teller at a Wells Fargo branch
in Reno, Nev., frequently harassed four women by showing graphic sexual comments, gestures and images.
They also undesirably touched the victims and gave proposal that the bank tellers should wear sexually
provocative apparel to entice customers and to advance in the workplace. U.S District Court laid down that
awarded a compensation of $290,000 and laid down that sexual harassment will not be tolerated simply because
it is done by a female employee.

In Price Waterhouse v. Hopkins, Price Waterhouse had denied Ann Hopkins a promotion in part because other
partners at the firm felt that she did not act as a woman, she was told to behave in more feminine manner. The
Supreme Court laid down this to be sexual discrimination at employment place based on gender stereotypes.
CONCLUSION

Sexual harassment is a hazard encountered in workplaces across the world that reduces the quality of working
life, jeopardises the well-being of women and men and undermines gender equality. It is a chronic workplace
issue which is not just engulfing work efficiency, professional competency of a person at an individual level but
also company’s, department’s or institution’s growth to achieve higher goals in this competitive era.
Differentiation of victims and offenders on the basis of sex is inhuman and a direct violation of basic
fundamental rights as citizen of our country. Perpetrators can be of any gender identity, sexual orientation, or
age, and they can have any relationship to the victim. Like all perpetrators, they might use physical force or
psychological and emotional coercion tactics. Problem of sexual harassment needs to be tackled at all three
levels ie. Prevention, prohibition and redressal. Gender sensitization needs to be undertaken. Gender neutral
laws will help in achieving complete justice as it will use inclusive terminologies. Biased approach, single lined
and a dogmatic streamlining must be stopped as we are living in a multifarious and an ever evolving times. Law
recognizes and legalises same gender relationship, then there should be, no discomfort and non-acceptance in a
fact that same gender sexual harassment can also take place. Malafide intentions lead to commission of crimes,
the same can be of anyone, there happens to be no legal justification of not acknowledging same gender
harassment only because a minority is getting affected by it. Mahatma Gandhi once said “Even if you are a
minority of one, the truth is the truth”. Thus, even if an individual of any gender is getting affected, it should be
an issue of concern for the whole society at large. Formulation of Gender-neutral laws is a one stop solution as it
would lead to an acknowledgement that victim and perpetrator can of any gender and sexual orientation. It is
high time that the society comes out of the delusion and imaginary thought process that sexual harassment takes
place with women only or that it is done by a man only. Non acknowledgment of gender-neutral laws also
causes distress amongst persons of opposite genders thus for securing justice there needs to be a change in
perception and attitude of society, legislature and judiciary at large.
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