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Abstract:

The Uruguay Round of Agreement promised the new changes to previous dispute settlement system formed under
GATT 1947. The imposition of sanction as it was under previous GATT was promised to be inoperative and was no
longer to be vetoed unilaterally as per the WTO. The impartiality towards all member countries were also promised by
WTO 1995 based on more legalistic approach to protect the bargaining power of member countries which was based
on Market size of each individual member country thus developed countries as well as developing countries and LDC’s
were to be beneficiary’s.

The dispute settlement understanding was deemed to be in favour of developing countries, but the WTO documents
reveal that it was actually the United States with the support of some developing countries who got the GATT’s veto
rule eliminated.! Initially few developing countries supported the new DSU but most of them were against the new DSU
system as they were asking for special and differential treatment.>

As Developing Nations and least-developed nations are frequently the subject of unjust behavior by rich countries, the
majority of least-developed countries, even as third parties, are unwilling to approach the DSM. (Members of the WTO
that participate in the lawsuit as a third party are those impacted by the infringement, but not directly involved, that a
nation submits as a complaint to the DSM. Third parties engage in a legal procedure by joining the complainant in the
role of a mext friend' in order to support the plaintiff's case.) The little usage of the DSM by the poorer developing
nations is regrettable since this method may frequently achieve more progress than the negotiating consensus approach.

Introduction

The contention behind the criticism by developing countries was that the new DSU is more likely to be biased in favour
of developed countries. Same argument was supported by a United Nations report saying that WTO agreements
actually support the “Corporate agenda and constitute a Veritable nightmare” for developing countries on the issue of
equity.® The inequalities in WTO rules always deter the developing countries and LDC’s from initiating cases against
the big economies as there is always a threat that these big economies might withdraw the benefits, concessions and
trade preferences.*

The developing countries and LDC’s are reluctant to file cases against the developed countries or big economies as the
litigation cost is too high and the lack of expertise in international trade law requires them to hire private experts which
is much expensive for poor economies , thus force them to think and analyse the chances of success in the initiation of
Dispute ,ultimately they choose not to go against the big economies .Even if they some initiate any proceeding ,the
main challenge before them is as to how the decisions of panel and appellate body are to get complied against
developed countries or big economies. In fact these poor economies are never in position to retaliate if there is non-
compliance from any developed country or from any big economy.’

The more serious issue is that in WTO negotiation rounds the decisions are taken by few developed countries and then
the outcome of these decisions are imposed on developing countries and LDC’s, thus these poor economies are actually
never in position to participate in the decision making, but still they are bound by these decisions taken by big
economies who are never familiar with the market situations of these poor economies. Though as per different provisions
of WTO these poor economies can block any decision taken by developed countries but in practical it is not only difficult
but impossible for any developing country or any LDC to go against these developed countries after analysing the
aftermath consequences which that blocking country would face by these power houses of international trade.®

' Croome, J. (1995) Reshaping the World Trading System: A History of the Uruguay Round, Geneva: World Trade

Organization.

2WTO0,2002(b,c,d,e)

3 Smith. J. (2004). Inequality in international trade? Developing countries and institutional change in WTO dispute

settlement, Review of international political economy, 11:3, p.542-573.
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®Das. B. L. (2001), WTO: C challenges for developing countries in the near future, TWN Trade and Development
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With the prevailing conditions due to Covid -19 trade tensions and huge economic challenges have put forth a moot
question that whether in reality WTO is in real capable of regulating and encouraging the international trade with the
help of current mechanism. Since the inception of World Trade Organization in 1994 by the Marrakesh Agreement’,
the World Trade Organization has left most countries behind due to its discriminative approach and mechanism,
resulting in large economic disparities between the developing, LDC’s and Developed countries. With the already
available statistics the 23% of the world's population takes 82 % of global wealth, leaving the remaining 18% to be
shared by the remaining 77% ® and the gap has further increased due to the covid-19 in which almost whole world’s
economic growth was set to plunge and which plunged to such a degree that most of the LDC’s and developing
countries are on edge of financial crisis more devastating that of 2008 crisis. It has been suggested that globalisation
deprivesthe needy of food while arming them with lethal weapons.’

“According to Smith, Ransford in ‘Size matters’ p. 441-446, even as globalisation accelerates, poverty rates rise and
earnings fall. !’

Despite the fact that studies show that Because of the removal of trade and investment restrictions and the flow of cash
into international markets, over 23% of the developing world's population, live on less than 31 a day.!! Least-
developed countries account for 1.12 percent of global trade volume and roughly 0.91 per cent share in 2019”1

DSM and prevailing Inequalities

The goal of this research study is to present an argument demonstrating that the WTO regime failed vehemently to
regulate the TRIPS and related regulations to get the COVID

-19 vaccination universalized. Had the WTO applied and engrained the principle of distributive-justice in its true sense,
the situation would have been altogether different. This paper outlines the type and variety of grievances raised by
emerging countries, as expressed by them and commentators. During the onset of COVID-19, many developed
countries imposed an export restriction on many medical goods thus violated the core principles on which WTO was
established. Introducing trade measures and export restrictions are allowed but only to that extent so that they could not
discriminate between the WTO members. In international trade law, a standardizing structure capable of determining
impartiality and justice. The WTO regime must adhere to a distributive fairness concept in order to be recognised as
genuine international law. Because WTO law is a law of duties, the distributive justice must allocate obligations (rather
than redistributing goods). In the WTO framework, there is little attention paid to outcome- related fairness, because
the procedural justice for developing countries has very little room in international trade law and lack of procedural
fairness in WTO regime puts economically unequal members in same category. That is deemed ample to conclude that
the criticisms of developing countries are justified. Their correctness, on the other hand, is a secondary factor in the
need for a thorough overhaul of the WTO regime. Distributive fairness must become the WTO's primary principle, and
radical improvement must take the shape of principled reform.

The most common argument put forth by developing countries is that they are forced to accept and adjust to laws and
procedures that they did not create.'> WTO's legal terminology, agenda, and proceedings are influenced by the legal
systems of the developed countries like USA and the EU, posing serious legal issues for developing- country while
representing themselves in international forums established by WTO for dispute settlement. Though in EC Bananas 12
issue on the request of St Lucia (one of the world's smallest countries and economies), insisted on being convoyed by a
private foreign legal team since they couldn't understand the legal language and procedure of WTO while representing

series, Third World Network, 1-15.

" Marrakech Agreement Establishing the World Trade Organization, 1994.

8 Franck, Thomas M, 1998, Fairness in International Law and Institutions, Oxford University Press, 413-414.

9 Staples, Steven, ‘Ten Ways Globalization Promotes Militarism’, The Polaris Institute,
https://d3n8a8pro7vhmx.cloudfront.net/polarisinstitute/pages/3 1/attachments/original/1411065837/Ten_Ways_Globali
zation Promotes Militarism.pdf?1411065837

10 Grilli, Enzo, 1994, ‘Long Term Growth, Income Distribution and Poverty in Developing Countries: the Evidence’,
Handbook of Economic Development, Greenwood Publishing Group, pp. 21-46.

' Chen, Shaohua and Ravallion, Martin, ‘How have the world’s poorest fared since the early 1980s?” Development
Research Group, World Bank WPS3341, 2004, p.18. The World Bank Research Observer, vol. 19, no. 2,
12 Smith, Ransford, ‘Size matters’, 2004, issue 3, World Trade Review, p. 441-446 ,doi:10.1017/S1474745604002046

13 Narlikar, Amrita, ‘Fairness in International Trade Negotiations: Developing Countries in the GATT and WTO’, vol.
29, issue 8, World Economy, 2006.
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St Lucia as a third party which ultimately led a fundamental reform of the WTO procedures and it is now standard
practise for representatives from poorer countries.'*

Specialized legal expertise isn't just a problem in underdeveloped countries: it's also a problem in developed
countries.The developing countries interpret the WTO rules and regulations as "disciplines”" which are imposed on
government policy. In other words it means that developed countries first classify their economic interests then they
propose new amendments in rules, and then implement those regulations in developing nations by using the WTO's legal
framework despite the fact that developing and LDC’s are often incompatible with the legal systems of those
countries.'®

Investors have no right to invest in a foreign country under customary international law. The WTO would force a
member country to nod a specific type of investor to invest in its economy despite the fact that investor's country
brought the rejection to the DSB.!7 Articles VI, paragraph 1, and XXIII, paragraph 3 of the GATS provide the means
for doing so. (Because banking and financial institutions are service sectors, GATS is especially applicable to them).
China has certainly been threatened with DSM action for its preferential banking policy, China's laws related to foreign
banks and other business institutions permits only maximum 20% of the Chinese financial sector to be owned by
foreign owners, and that foreign investor only have 25% voting rights in any institution in this sector.!® China's
discriminatory foreign-bank-directed laws are the focus of the criticism: Overseas banks in China are still not permitted
to accept “Ren Min Bi” (the official currency of china) deposits from domestic consumers; their lending limit is as per
RMB capital, banks are not permitted to issue denominated bonds nor they can acquire funding through the Chinese
stock exchange. In the meantime, especially in the absence of further liberalisation, most international banks rely on
interbank financing to fund RMB assets or customer loans. Surprisingly, if China had fully integrated into the global
system, it would have been a part of the system's failure, i.e. the global financial crisis that began in late 2008.°

The WTO has made repeated attempts to impose legal responsibilities on developing countries that are unrelated to
trade. One example is developed countries' efforts to get concerns like openness, corruption, and government
procurement into the WTO agenda (the so-called "Singapore issues"). These are domestic issues, according to
emerging countries, and a subject of internal sovereignty and national law. However, supporters of including these
topics contend that they are trade-related issues.

If a country's bidding and offering systems favour certain types of businesses while excluding others it seriously
matters to international trade and establishing legal obligations on these issues gives the power to WTO to intervene in
governments' internal affairs of developing countries.?’ Some developed countries compel developing countries to
reconsider the Provisions of imposing death penalty by their domestic laws and to improve the human rights ,but the
moot question is “are human rights universally same or are labour standards universally same” ,the answer is
“Absolutely Not”.2! The Labour Standards in developing countries like India ,Pakistan ,Bangladesh or other African
countries cannot be same when compared with developed countries like USA, Britain ,France ,UAE etc,etc .So
compelling developing countries to improve human rights without uplifting their resources ,infrastructure ,legal regime
is a futile exercise and which ultimately puts unbearable pressure on Developing countries and LDC’s.

There is a serious impact of TRIPs on the legal systems of developing countries as TRIPs is badly encroaching the same
despite the fact that legal systems of these Developing countries are not so developed that they could anyway bear the
stringent legal regime imposed by WTO through different Agreements.??

Compulsory licensing permits a country in the midst of a health crisis like COVID -19 to create the drugs and vaccines
to control the crisis if the country lacks it and the provisions of compulsory licensing in TRIPs were actually there to help
out the developing countries to overcome the public health crisis. The exemption provided under Article 31 of TRIPs
allows the use of any patent without the consent of patent holder .The phrase “other use “ defined under Article 30 is
actually the concept called as compulsory Licensing in international Trade Law. Article 31 of TRIPs allows as exception
the use of patent without authorization even by the government, any person or any third party authorized by the
government.

During the COVID-19 Pandemic the most developing countries tried to get compulsory licence for manufacturing
vaccine by invoking the reasonable ground of using the vaccine for “Public non - commercial Use “, but due to
opposition by few developed countries the developing countries and least developed countries were left on mercy of
influential vaccine manufacturers and which ultimately put an unbearable load of import bills on these poor countries
and we can say the purpose of having Article 31 in TRIPs was nowhere fulfilled.

l4Terley, Douglas, ‘Defining the factors that influence developing country compliance with and participation in the
WTO Dispute Settlement System: Another look at the dispute over bananas’, vol. 33, no. 4, Law and Policy in
International Business, 2002, p. 615- 619.

BKAWASE Tsuyoshi, ‘WTO Safeguard Agreement’, RIETI Report No.045,
http://www.rieti.go.jp/en/rieti_report/045.html.
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In situations of “National Emergency” as it was during the onset of COVID-19 ,the Doha Declaration on TRIPS
Agreement and Public Health read with Article 31 of TRIPS should have widely benefited the most member countries to
manufacture the vaccines for COVID-19 pandemic and affordable access to COVID-19 Vaccines would have
overcome the health crisis faced by the whole world from last two years .The Doha Declaration on TRIPS Agreement
and Public Health gives every member country the right to declare and determine what health issue are National
emergencies and COVID- 19 being universally declared as pandemic by WHO should have been included in as health
crisis at the very onset of this Pandemic. Compulsory licensing is consequently often seen as unrealistic, if not
impossible to implement.??

More serious issue faced by developing and least developed countries is to coup up with the technicalities of legal
exemptions guaranteed by different WTO Agreements, because of the lack of legal knowledge as the legal system of
these poor countries is not par with the legal structure of WTO whose legal system is mainly as par with the legal
regimes of developed countries .This is the situation of developing countries with a sophisticated legal system to some
extent , the situation of smaller developing countries is obviously worst.?*

India being the developing country has enormous resources related to traditional Knowledge of genetic plants and
herbs, for protecting the same India along with Brazil tried to convince the other member countries at the 6! ministerial
conference in 2006 held at Hong Kong to get genetic plants protected by changing some rules which could bound the
patent holders to publish the source of patents and by that India was demanding that if any genetic plant gets patented
the patent holder must get the permission of that country which would be the source of that genetic plant, thus there
could be better sharing of economic benefits between patent holder and source country .but as usual one of the
developed country opposed the move and India could not get any commitment regarding the issue.?> Developing
countries see this as an attack on their genetic resources and cultural knowledge by the WTO.

Many observers, including Oliveira, have highlighted TRIPs rules that severely impede the transfer of new technology
to underdeveloped nations. This stymies growth, particularly in developing countries. As their study demonstrates,
these countries' capacity to leverage even the TRIPs prospects is hampered by a lack of technical understanding and a
lack of an acceptable regulatory framework. The TRIMs agreement has received a lot of flak for its inclination to stifle
trade through investment. This viewpoint stems from the neoclassical economic approach, which holds that investment
policies tend to distort trade flows, making them a barrier to trade liberalisation.?°

The Dispute Settlement Mechanism (DSM) is a medium in international trade law; it is the most active mechanism
which provides different forums to the member countries whenever there is any dispute between member countries
regarding breach of any commitment or violation of any WTO agreement. DSM under WTO is totally different than
the dispute resolution under GATT.?” But the fact is that developing countries still face a great difficulty while going
against any influential developed country, most of the times these developing counties end up compromising their
genuine demands as they face an indirect threat that if ever they will go against any developed country they will in
retaliation pull out investments and impose different sanctions one way or the other. Despite holding of a meeting by
some WTO member countries on 18-Dec-2020 in which all the members present unanimously agreed that there must be
flexible procedure and virtual procedure must be adopted in proceedings of dispute settlement during the COVID-19
,by which speedy settlement can be ensured.

Article 12 of DSU (Dispute Settlement Understanding) says reports regarding any dispute between member countries
must be rendered within 6 months and in urgent matters it must be rendered in 3 months and in no case more than 9
months after the panel is constituted. but due to COVID 19 pandemic the sorry state of affairs of WTO and its
subsidiary agencies can be seen by the fact that due to travel restrictions, limited in person meetings the working of
panels composed for settling different disputes fell out of track and thus added more challenges to developing countries
and LDC’s to invoke jurisdiction of these panels .The same issue was also discussed during DSB meeting No.
WT/DSB/W/670 held in third quarter of 2020.28

19Charnovitz, S. (2002). Triangulating the World Trade Organization. American Journal of International Law, 96(1), 28-
55. doi:10.2307/2686124

"Mosoti, V, ‘Bilateral Investment Treaties and the Possibility of a Multilateral Framework on Investment at the World
Trade Organization: Are Poor Economies Caught In Between?’, vol. 26, no.1, Northwestern Journal of International
Law and Business, 2005, p. 98-102.

'8 Hui Feng, The Politics of China’s Accession to the World Trade Organization” The dragon goes global” Routledge
2006, ISBN 978-0-415-36921-3 (hbk).

19 Michael, Imam, ‘The Chinese Inter-bank Markets: Cornerstone of Financial Liberation’, China & World Economy, vol.
12, no. 5, 2004, pp. 27-30
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The WTO should have identified these challenges at the onset of COVID-19 Pandemic

.they would have definitely overcome these challenges .Fixing responsibility on member countries does no waysuit the
stature of an international organization who has only been established to regulate and facilitate the world trade and in
these times of pandemic WTO should have at the earliest identified the alternate resources by which the Dispute
settlement panels can work without delay and challenges faced by economically poor countries could be redressed
urgently by providing them the technical support so that they can also engage in virtual proceeding held by these panels.
The situation was already grim about the participation of least developed countries in the proceeding of DSB panels since
the establishing WTO. Now the pandemic situation created more gap in it due to working of WTO .The developing
countries and least developed countries will get completely cut off from the world trade if the situation and state of
affairs of WTO will remain same and thus economic disparity will increase to such extent that most of the poor
economies will not be able to coup up for next 20 years. 2°

The Dispute Settlement Mechanism which is mainly having concepts and traditions of developed nations is difficult for
developing countries and LDC’s to participate in it.

Since the creation of DSM, though the membership of developing countries and LDC’s was more than 70% but their
contribution in development of DSM is still negligible.’* The WTO should have considered the argument that the legal
systems of developing countries and LDC’s are far behind than that of Developed countries on whose concepts the
legal regime of DSM was created .This is one of the reasons why developing countries or poor nations could not
approach the DSM more often as they lack the legal developments, thus could not plead their cases against mighty
developed countries and hence became the easy prey of unfair trade practices by developed nations. The argument can
be supported by the famous case known as “Subsidies on Upland Cotton (WT/DS267) were in two LDC’s (Chad and
Benin) joined with a developing country (Brazil) against a developed country (US) in a suit regarding US subsidies
,claiming that US hampered their exports and access to international cotton market. Their participation was historical
but due to lack of knowledge regarding technicalities of DSM procedure and due to lack of experience in such
proceedings and litigation they faced difficulties in putting up their pleadings and submission in a better way .Though
the panel gave decision against the US but it was a Hercules task for Chad and Benin.?!

Expensive litigation and lack of internal experts force developing countries to hire private legal experts to conduct their
claims before DSB. Though under Article 27(2) of dispute Settlement understanding, the WTO is bound to provide
legal experts to developing countries to give legal advice .but technically in using or invoking the Article 27(2) make no
sense for developing countries as the legal experts provided by WTO under this provision can only “assist” after the
dispute is initiated but not before that. That means if these legal experts cannot “assist” or “guide” before the dispute is
initiated then there are high chances that initiation of dispute proceeding and claim of any such developing country will
be definitely weak.

The constraints and ineffectiveness of Article 27(2) of DSU lead to the formation of first ever “international Legal
Aid”*2centre, established by a group of “WTO Members” both developed countries as well as by developing countries
known as “Advisory centre on WTO Law “(ACWL) which provides free or at subsidised rates the legal advice, training
and support in dispute settlement proceedings to the developing and least developed countries.**Since 2001 the ACWL
provided legal aid in 66 dispute settlement procedure amounting to 20% over of all the proceedings since establishment
.ACWL alsolaunched different training programs, seminars for developing countries and LDC’s.3*Due to establishment
of ACWL, not all, but the main constraint faced by developing countries and LDC’s i.e. lack of expertise in
international Trade law has now comparatively decreased.

XChristopher McCrudden and Stuart G. Gross, ‘WTO government procurement rules and the local dynamics of
procurement policies: A Malaysian case study’, vol. 17, no.1, The European Journal of International Law, 2006,
pp-151-185,doi: 10.1093/ejil/chil62.

ZKyle Bagwell, Petros C. Mavroidis and Robert W. Staiger (2002), The American Journal of International Law, Vol. 96, No. 1 ,
pp.56-76.

2 Levy, CS(2000) ‘Implementing TRIPs — a Test of Political Will’, vol. 31, no.3, Law and Policy in International
Business, , p.791

23 Abbott, FM (2005) ‘The WTO medicines decision: World Pharmaceutical trade and the protection of public health’, The
American Journal of International Law, vol. 99, no.2, p.316.

%4Chaves, GC and Oliveira, MA (2007) ‘A proposal for measuring the degree of public health-sensitivity of patent
legislation in the context of the WTO TRIPs Agreement’, vol. 85, no.1, Bulletin of the World Health Organization, p.
52.

5 WTO, ‘TRIPs: Reviews, Article 27.3(b) and related Issues, Background and the current situation’, 2008.

26 Morrissey, O (2001) ‘Investment and Competition Policy in the WTO: Issues for Developing Countries’, vol. 20,
Development Policy Review, pp. 61-64.

7 Biitler, M., & Hauser, H. (2000). The WTO Dispute Settlement System: A First Assessment from an Economic
Perspective. Journal of Law, Economics, & Organization, 16(2), 503-533. http://www.jstor.org/stable/3555101
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The inability to enforce rulings through retaliation by developing countries and LDC’s is another major concern which
limits them from taking advantage of WTO dispute settlement system .The actual problem arises when the dispute is
between a developed country and a developing country or LDC, if the developed country will not comply to the
agreement then the retaliation rules are actually meaningless.>> To impose certain pressure on developed countries or
big economic markets if there is any non-compliance

, the developing countries and LDC’s are not able to retaliate due to different rigidities in WTO laws, if somehow any
developing country or LDC dared to retaliate on non- compliance ,it is the retaliating small economy who is in loss
and when any developing country or LDC opted to retaliate ,the opposite party most times suspend concessions which
in reverse becomes detrimental for these retaliating countries and not for the non- complying country.’’

One of the example of failed retaliation by a small economy against a developing country is of Antigua and Barbuda ,in
which this least developed country tried to retaliate against United States of America by “suspending all trade activities
against them, but after analysing these two economies it would have been the loss of “Antigua and Barbuda”, as this
LDC is only importing less than 0.02% of total exports OF U.S and this small percentage of exports could be adjusted
somewhere else by a big economy like U.S , thus the “Antigua and Barbuda” would have been definitely in loss by this
retaliation.3® In one of the reports published by WTO in 2007 itself argued that “while opting for retaliation by a small
economy is less fruitful for them than if the same retaliation is imposed by a big economy, as the big economies can
exert more pressure on non-complying parties than small economies.*

The U.S withdrawal of India’s GSP benefits in 2019 is one of the recent example of “how the developed countries
impose their will on developing countries and on LDC’s despite the fact that India is also a big player in international
trade, but due to suspension of concessions and benefits it was India who was ultimately in loss than U.S, though India
in retaliation also imposed tariffs on some U.S imports.*°

Due to political and Economic Threats the developing countries and LDC’s in most cases withdraw their preferential
tariff benefits rather than going for dispute settlement proceedings against the big economies as they are always
vulnerable to retaliation from big economies.*!

The lack of Technical Knowledge and inexperience is not the only reason due to which developing and LDC’s fail to
participate in DSM, but the high cost incurred on these suits is another serious barrier by which poor economies do not
intent to proceed despite having balance of convenience in their favour. In US-upland cotton case alone cost above US $
1000000 after including all the charges like legal fees, charges on data collection ,research and legal expert charges ,travel
charges and secretarial fee etc,etc.

However, the fact that the DSM represents a watershed moment in international law poses a significant difficulty for
most developing countries.

That does not change the fact that poor developing countries and least-developed countries have very limited access to
the DSM. Since the establishment of this body their participation is insignificant from formal dispute settlement action
or to pursue their market access rights compared to the participation of developed countries.

According to Mataitoga ,To develop and uplift the fighting chance of developing countries and LDC’s for protecting
their Trade Rights, the WTO need to work on capacity development of developing countries and LDC’s regarding
international trade law ,its technicalities and procedures.*?

28 DSB meeting No.WT/DSB/W/670, September 2020.

¥Bown, Chad P, Hoekman,Bernard M., ‘Developing Countries and Enforcement of Trade Agreements: Why Dispute
Settlement is Not enough’, vol. 42, no 1, Journal of World Trade, 2008, p.182,

30 Hilton Zunckel, 2008, ‘An African Awakening in US-Upland Cotton’, Journal of World Trade 39(6): 1071-1093,

2005.Kluwer Law International. Printed in The Netherlands.

31 ibid
32 Mike Moore, the then director General of WTO delivered speech at the inauguration of ACWL in 2001.
3 ACWL services are available to 38 developing countries and 44 Least Developed countries at present,

https://www.acwl.ch/, last visited on 18-08-2021.

3 WTO Disputes, Assistance in WTO Dispute settlement proceedings since July 2001, acwl.ch/wto-disputes/.
35 M. Footer (2001 ),Developing Country practice in the matter of WTO Dispute settlement, journal of world trade

35(1)55,p.94.

36 H. Grosse Ruse-Kahn (2008 ) 'A Pirate of the Caribbean? The Attractions of Suspending TRIPS Obligations' JIEL 11(2),

p.332.

37 Decision by the Arbitrator, European Communities — Regime for the Importation. Sale and Distribution of Bananas
Recourse to Arbitration by the European Communities under Article 22.6 of the DSU (herein EC — Bananas III
(Ecuador) (Article 22.6 — EC)), WT/DS27/ARB/ECU, 24 March 2000, para. 95.

38United states-measures affecting the cross —border supply of Gambling and betting services, WT/DS285/22 June 2007,

para 3.
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According to Qureshi, the participation of developing countries and LDC’s in the DSB process is critical for achieving
equity in international Trade Law and achieving this goal the Third party rights must be given to these poor economies
by which they can join as third party in any DSB proceedings if their interest is minutely in the outcome of that
proceeding and thus giving equal participation to all parties.*

Giving third party rights to developing countries in all stages of proceedings will ultimately expertise them about DSM
thus in return they will help in developing the DSB policy. By Third party rights they should get access to all the
information submitted to panel and they should get participation rights even in appellate body if they couldn’t
participated in panel stage of proceeding in any case, this will eliminate one of the main constraint due to which these
poor economies are reluctant to participate i.e. the cost of litigation. By granting third party rights their litigation
expenses will decrease which will increase their participation in DSB Proceedings.

According the data provided in “Hand book on WTO Dispute Settlement System” published in 2004 ,which portrays
that in one third of all disputes the complainant were developing countries ,75% of all complaints were filed by
developing countries .But these figures do not tell the actual scenario as 60% of all these disputes were filed by only 5
of the developing countries “‘and 90% of all these disputes were filed by only 8 developing

countrie.* India and Brazil being the two developing countries who have actively participated in DSB. But most of the
developing countries have not yet initiated any consultations in any dispute.

Even the developed countries have an interest in complying because they understand that if they don't, other countries
would follow suit, and the system would collapse. This is a legitimate argument in terms of demonstrating the sensible
use of a global legal framework to regulate, facilitate, and promote international trade between nations. It does not,
however, explain why developed WTO member nations do not comply when they are not afraid of retribution.

Conclusion:

After the establishment of WTO and inception of Dispute Settlement System, it was thought that new international
trade regime will benefit the developing countries and LDC’s .But it was only thought as it never helped LDC’s or
economically weak countries secure their Trade related relations with developed countries. Since the ratio of
developing countries and LDC’s in world trade is very Low and going against the big economies will diminish their
ratio to further Low.

The present Dispute Settlement regime need to focus on as to how the developing countries and LDC’s will increase

their participation in DSM and for the same the WTO DSU need to provide :
e Low expensive access to Dispute Settlement in both Panel as well as Appellate stages.

® Fairness in Panel decisions as well as Appellate decisions.

® Third Party Rights.

° Implementation of decisions given by panel or Appellate body against developed countries.

° Participation of Developing countries as well as LDC’s in reforming the WTO DSU and to shape the
dispute settlement Mechanism in such a way as it will become par with the Domestic legislation of developing
Countries and LDC’s.

The author reached to the conclusion that primarily there are three main constraints which decreases the participation of
developing countries and LDC’s in dispute settlement proceedings:

1. Lack of information related to Trade barriers which are mostly because of non- availability of Experts of
international Trade Law, due to which they ultimately fail to initiate any proceedings.

2. Lack of Legal experts lead them to hire legal experts from outside which is much expensive and which
poor economies never afford, thus restraining them from participating in DSM.

3. Threats and pressure from developed countries to suspend the subsidies if they initiate any proceedings
against these developed countries

3 World Trade Report 2007, WTO, at 284.

40Abhijit Mukhopadhyay, Nandini sarma(Feb-2020) ,US Trade ‘Realignment’ the impact of GSP withdrawal on India’s
Top exports to United states ,Observer Research Foundation.

41G. Shaffer (2006) ‘the challenges of WTO law, strategies for developing country Adaptation ‘world Trade Review
5(2)177, p. 199.

42 Mataitoga, Isikeli ‘The World Trade Organisation [WTO] Dispute Settlement Mechanism: a Developing Country
Perspective’,springer ISBN: 978-3-030-03263-0.

$Qureshi, Asif H (2003) , ‘Participation of Developing Countries in the WTO Dispute Settlement System’, Journal ,

The past experience has justified the arguments of developing countries and LDC’s. Participation of developing Volume
47 ,Issue 2 , pp.174-198, DOL: https://doi.org/10.1017/S0021855303002080.

4 R. Abbott, 'Are Developing Countries Deterred from Using the WTO Dispute Settlement System? Participation of
Developing Countries in the DSM in the years 1995-2005', ECIPE Working Paper No. 01/2007, p.4.

4 ibid
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countries and LDC’s will not increase till these constraints are not addressed by the WTO and there are still number of
challenges which restrict the ability of developing countries from enforcing their trade rights through the WTO dispute
settlement system.
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