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Abstract

This Research is mainly deal with the ambiguities of legislative power under the FDRE Constitution, paying
emphasis to Land and Natural Resources in Ethiopia. In conducting this research, researchers have employed both
Doctrinal and Non-Doctrinal Legal ResearchMethodology. Primary and Secondary Sources of Data’s are used in
this research. Interviews, legal instruments (proclamations, regulations, directives, and FDRE Constitution) were
analyzed. FDRE Constitution established Federal and Democratic Republic recognizing autonomous Regions.
Related to Land and Natural resources there is no clear cut, butambiguous delineation of Federal and Regional
legislative competence. The practice, however,indicates that both authorities are legislating laws in respect to land
and Natural resources. The laws enacted have been found ambiguous and/or inconsistent with each other. Besides,
Regional States have overtaken the legislative competence of Federal government and the viceversa is also true. So
this kind of move in the power of legislation is against the FDRE Constitution. Therefore, based on the above
findings, the researchers have suggested that, the Federal government should refrain enacting the law against the
competence of regional states,especially in areas requiring administration of land and natural resources. Regional
States in charge of administering land and natural resources shall enact subsidiary laws in order to Administer
Land and Natural Resources in their jurisdiction rather than enacting primary laws.
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Introduction

Legislation is very essential mode of law making and hence can be made in the various systems', whereby supposed to
be enacted by legislative body constituted through election and accountable to the people’s who elected them.
However, the institution may differ from countryto country or jurisdiction to jurisdiction.? For example, the judiciary
can make the law while entertaining the cases at their own hand and this is said to be a precedent in common legal
system. But, this precedent system is criticized in that it lacks the legitimacy featured in the case of the constituted
representatives since they are vested with democratic credentials.® Legislatureis an institution given with particular
mission of law making and featured with publically dedicated to making the law and changing the law on the basis
of visible demand for change.

In Ethiopia, with advent of the Federal Democratic Republic of Ethiopia (herein after, FDRE) Constitution,
established the Federal Democratic Republic of Ethiopia; whereby the constitution was recognized nine regional
states with federal government.’> Besides the nine constitutionally recognized regional states, Sidama people
regional state has recently been established as the tenth regional state through referendum. The nations and
nationalities or Peoples of these states are sovereign and have constitutionally enshrined three branches of
government bodies; executive, legislative and judicial organs vested with the power inherently guaranteed to

perform activities in their respective regional states.0

IJEREMY WALDRON, Representative Law Making, https://www.bu.edu/law/journals-
archive/bulr/volume89n2/documents/WALDRON.pdf accessed on (24/2022) p.335

2 Ibid

3 Ibid.

41d. P.336

5 Constitution of Federal Democratic Republic of Ethiopia, Proclamation No.1995 Art.47.
 FDRE Const.(Art. 50,51,52,78)
The issue what worth analyses under this paper is the ambiguities of legislative power under Ethiopia Law,
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particularly paying emphasis to land and natural resources. As enshrined under the FDRE Constitution, Article 51
and 52 the ambiguities lies on whether the federal legislativeor regional legislative body is vested with the power to
legislate land laws. Additionally, under this paper, whether prerogative power to administering land and natural
resources is vested states to enact laws. If so hierarchically identified what is that specific law. Where is the
delineation between federal legislative vs regional legislative organ. On these issues, the writerwill examine in due
course.

Overview of Land and Natural Resources Legislation in Ethiopia

Under Ethiopian Civil Code, which were enacted during Haile Sillasies regime categorize property, either as

movable or immovable.’ Hence, in all cases land shall be deemed to be immovable.8 Land tenure regimes in
Ethiopia fall into three broad time periods. Before 1975, land ownership was based on a feudal system where land
was concentrated in the hands of landlords and the church, tenure rights were highly insecure, and arbitrary evictions

took place.9 Following the overthrow of the imperial regime in 1974, the Marxist-oriented government (the Derg)
transferred ownership of all rural land to the state for the distribution of use rights to cultivators through local
peasant associations. The further transfer of land rights was highly restricted, because transfer through sales, lease,
exchange, or mortgage was prohibited, and inheritance was severely restricted. The government that took power
in1991 following the fall of the Derg—while committed to a free market philosophy—has made little substantive

changeto farmers’ land rights. 10 Particularly, as per article 40 of the FDRE constitution states:

“Every Ethiopian Citizen has the right to the ownership of private property. Unless prescribed otherwise by law
on account of public interest, this right shall includes the right to acquire, to use, and in a manner compatible with
a rights of other citizens, to dispose of such property by sale, or bequest or to transfer it otherwise.

The right to Ownership of rural and urban land as well as of all natural resources is exclusively vested in the state
and in the peoples of Ethiopia. Land is the common property of Nations, Nationalities and peoples of Ethiopia and

shall not be subject to sale or to othermeans of exchange” (emphasis added)l 1
As understood from this constitution, every Ethiopians are given the freedom of owning private property both

movable and immovable, unless prescribed otherwise for the general public purpose. 12 However, the
ownership right extended for property right doesn’t work specific to land and natural resources and perhaps land and

natural resources is exclusively owned by statesand nations, nationalities and peoples of Ethiopia. 13 Comparing the
policy of the Derg regime and FDRE Constitution over the issue of land and natural resources doesn’t fetch much
visibledifference. Thus, it can here be said that, in both cases individuals shall not be entitled ownership, but rights
of possession.

The Separation of Legislative and Administrative Power

The other embedded features under the FDRE Constitutions relates to the separation of legislative and
administrative powers functions between two tiers of the government,'* as this feature is particularly enshrined
under Article 51(5) cum 52(2d) of the FDRE Constitution. Article 51(5) authorizes the federal government to make
laws regarding the utilization and conservation of land and other natural resources including historical sites and
objects. On the same footing, Article 52(2d) constitution provides, the regional states are vested with the powerto

administer land and other natural resources in accordance with federal laws. !>

The great deal here is the ambiguous construction of constitutional provisions that misses the clarity of to whom
legislative competence is attributed. The Ambiguities of the FDRE constitution is not only related to land and
natural resources. So far some of its provisions havebeen written and still various legal, terminological confusions

and ambiguities are common concerning the constitutional adjudication process too. 16

7 Civil Code of Ethiopia Proclamation No 2/1960, Negarit Gazeta, 5" year, (1960) Art. 1126.

§ 1d. Art. 1130

 USAID, Ethiopia Land Policy and Administration assessment: Final Report (2004) p.4

10 1bid

' FDRE Const. Art. 40

12 Expropriation of Landholdings for public Purposes and payment of compensation Proclamation No 455/2005
Year No 43 (2005) Article 2(5)

13 FDRE Const. Art. 40(3)

14" Asefa Fiseha and ZemelakAyele, Concurrent Powers in the Ethiopian Federal System, Vol.8, (2016) p. 251

IS FDRE Const. Art. 51(5) & art. 52(2d)

16 Solomon Emiru, the Compatibility of Oromia National Regional States Constitutions of 2001 With The FDRE Constitution
With Respect to Adjadication of Constitutionality Issues and Posible Effects( LLM thesis, unpublished, 2011) p. 44
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Albeit the good intention of the law makers; use of equivocal words and unclarity are commonin enacting the law."”
When this happens in the legislation or law it may be understood in more than one ways and led to several
interpretations by individuals.'®

As stated, as per the FDRE Constitution, Article 51(5) cum Article 52(2d) has got ambiguities,as these provisions
are not clear as to whom legislative power is vested. Though Article 52(2d)renders the regional states with the

power to administer land and other natural resources in accordance with federal laws,19 the word/ the concept of
administration is unclear. Does utilization of land and natural resources in accordance with federal laws empowers
regional state councils to enact laws/issue legislations?

Pragmatically seen, for this question one may argue to the positive. Under EPRDF governmentsince 199, regional
state councils have been enacting laws (even proclamations or primary laws) pertaining to utilization of land and

natural resources.20
Be this as it may be, compared to confusing/ambiguous regional states competence as regards to legislative power,
the federal government power seems clear. In addition to incorporation ofpower under Article 51(5), as per Article
89 of the FDRE Constitution, it could be deduced that:

“the [g]overnment has the duty to hold land and natural resources on behalf of thePeoples and to deploy them for

their common benefit and development. »21
Among others things, the federal power can be manifested through making laws on behalf of the general public
purposes. Federal government thus, may expropriate land holdings upon payment of expropriation. Currently,

proclamation No. 1161/201922 is an example of the law making or legislative competence provided that, were the

federal government needs to utilize land for development work it carries out for public services.23

17 Sanford schane, Ambiguity and Misunderstanding in the Law https://idiom.ucsd.edu/~schane/law/ambiguity.pdf

accessed on 25/3/2022 p.118 Tbid.p.1

9 FDRE Const. Art. 52(2d)

20 Regional Proclamations which includes but not limited to : Afar National Regional State Rural Land
Administration and Use Proclamation No. 49/2009%°,Proclamation No. 85 /2010 Benishangul Gumz Regional State
Rural Land Administration and Use Proclamation?’, Oromia Rural Land Use and Administration Proclamation No.
130/2007%, The Oromia “Revised rural land use payment and agricultural income tax proclamation No.131/2007
issued to amend the previous proclamation No.99/2005

2 FDRE Const. Art. 89

22 Expropriation of land holding for public purposes, payment of compensation and resettlements of displaced
peoples proclamation no 1161/2019, 25™ year, No 90, 2019

23 see Preamble of the proclamation No. 1161/2019
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However, there is a persistent argument that, the federal and regional states competence over land and natural
resources is dependent on the power the constitution entail and no tiers of the government, regional or federal could
not negate. In this alignment Article 84(2) of the FDRE Constitution is a provision establishing the powers and
functions of CCI(Council of Constitutional Inquiry). In Ambharic version (Ambharic is a federal working language in
Ethiopia) there is an indicator to the “hierarchy of laws ” to establish the jurisdiction of CCI toenquiry in to the laws

»24

and it put “the laws enacted by federal and regional government law makers as requirement to hold. This article

entails CCI to assume a power over primary lawsthan subsidiary laws.2d Though this provision has no a direct
relationship with this paper, the writer has thought that it is important to drive clear meaning to this paper in that
there is an existence of hierarchies which entails laws for interpretation and as well as to vesting powers of
legislative competence to regional state council and federal HoPR(House of Peoples Representative). Generally, it
may be important to understand that, a primary law (proclamation) is enacted by competent body, either by regional
or federal law makers, whereas Subsidiary laws (regulations and directives) are enacted by an executive bodies of

either by regional and federal executives. Proclamation No. 251/2001 bestows the competence for authorities.20
From this, government institutions, supposedly executive organs of either tiers of the government make+ subsidiary

laws.27 Pursuant to Article 51[5] of the FDRE Constitution, therefore, the federal legislative organs has the

constitutional competency to enact the proclamation28 (which is primary law), whereas the power to
“administration” vests the executive organs to make subsidiary laws. In fact the issue which is subject of this paper
is alsoan issue for a long period of time. Let us consider the case as presented herewith:

The competence of making the law by regional states (say federation) specially, in Amhara regional state was once
raised as an issue. The case was between Biyadglegn Meles and others

v. Amhara Regional State. The applicants requested the Constitutional Council of Inquiry (CCI)to declare that a
proclamation issued by the Amhara regional state to regulate the use of land be declared unconstitutional. This is
because, according to the applicants, the state contravened the federal Constitution by enacting the proclamation,
which discriminates against a section of society. Under the Constitution the power to legislatively regulate the use of

land belongs to the federal government.29 Contrary to the above applicants view, pursuant Article 5(2)
Proclamation 89/1997 which wasissued by the House of Peoples Representatives (HoPR), the lower house of the
federal parliament, provides that the state councils shall issue legislation regarding the use of rural landand lays the

general framework for doing 50.39 The proclamation for purposes of implementation empowered each regional
council to enact a law on land administration.

Furthermore, the federal law has retroactively endorsed the state laws that were already enacted before its
promulgation, including the proclamation whose constitutional validity was in question. The CCI ruled that the
proclamation was constitutional on two grounds. The first wasthat the matter regulated in the Proclamation formed
part of the residual power of the states. The second ground was that the Proclamation has been retroactively

endorsed by the federal Proclamation.3!

24 FDRE Const. Art. 82.

25 As regards to Meaning of law there are variations in between the Amharic and English version of the FDRE
Constitution. CCI to assume the power article 84/2 cannot differentiate among the hierarchy of laws. However, the
same article of the Amharic version states “the laws enacted by regional and/or federal legislative body is the
requirement to render the power to CCI. As per art. 106 when the Amharic and English version contradict the
Ambharic version would prevail.

26 Proclamation No. 251/2001, consolidation of the house of federation and the definitions of its powers and
Responsibilities, Neg. Gaz. 7" year, Addis Ababa

27 FDRE Const.Art. 77(13) and provides, the councils of Ministers shall enact regulations pursuant to powersvested
in it by Hous+9e of Peoples Representatives

28 FDRE Const. Art. 51(5)

2 Biyadglegn Meles& et al. v Amhara Regional State, petition Miazia 30 1989 E.C (Un-published).

30 Federal land administration proclamation, No 89/1997, 7 July, (1997)

31See supra note 29.

32 Asefa Fiseha and ZemelakAyele, supra note 14 above at p.257
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The Biyadglegn case raises several pertinent questions. Can Parliament Confer this kind of power on itself? Why
should the federal parliament retroactively endorse the state law on landadministration if it falls within the power of
the state? More interestingly, if the HoPR finds outthat the states lack such a power, could such a law be saved by
retroactive federal endorsement because such an arrangement can easily be manipulated to disturb the formal

division without going through the amendment process32.
Regarding this contesting issues, Mulugeta Mengist has reflected that, regional states can passlegislation on land
and natural resources provided that these laws are consistent with the federal legislation on the matter and

enactment of these rules can be considered an act ofadministration,33 however, the actual condition is laws
issued by the regional states must be consistent with federal land laws and natural resources as per the

constitutional provisions,3 4 The argument that raises, making the law as to utilization, and administration of land and
naturalresources is inherent power of regional states may lacks soundness since the law to be issuedby the federal
and regional law makers should be identified in terms of the laws to be issued. There is another argument which
bases on, competency of issuing laws by regional and federal government dependent on the ownership versus
respective autonomy. Let us consider herebelow.

Making the Law: Ownership based Vis-a-vis Autonomy

Land Ownership Arguments

In principle the right to ownership of rural and urban land as well as all natural resources, is exclusively vested in

the state and in the peoples of the Ethiopia,3 Sand article 51(5)of the FDRE Constitution envisages the powers and
functions of the federal government. It prescribes federal legislatures shall enact laws for the utilization and

conservation of land and other natural resources, historical sites and objects.36 HoPR shall enact laws on all
federal subject matters including utilization of land and other natural resources. Hence, HoPR can enact laws over

rivers and lakes crossing the boundaries of the national territorial jurisdiction or linking two ormore States.37 There
is a direct relationship between ownership and law making power. As far as the ownership and legislative
competence goes especially concerning to land and natural resources, Ato Teshome stated that:

“Issuing the legislation is a power/competence of the federal government; because land and natural resources is
owned by Federal government and peoples of Ethiopia. This is stipulated by FDRE Constitution, any legislation
which contravenes with this principle is no effect. On the regional matters, pertaining to regional states, regional
legislative authority can legislate depending on the circumstances. So, regional states and federal authority can

enact the law, regardless of the concurrency of the jurisdiction. »38

According to the interviewee, first it is the FDRE Constitution that established the common ownership of
land and natural resources for the nation, nationalities and people. The Federal government is competent
and duty bound to issue the law for the utilization of land and natural resources on behalf of the nation,
nationalities and peoples of Ethiopia. Hence, on the issues of mining the federal government has exclusive
power in making legislation. Autonomy of Regional States arguments

As mentioned, under the FDRE Constitution it is Illusory to understand to what extent (how much) the regional
states are competence pertaining to Utilization of land and natural resources.

However, one may argue that, Regional States are competent to make the law because they are sovereign and
autonomous. Article 8 of the FDRE Constitution stipulates “Sovereignty of the People” and perhaps all sovereign

power resides in the Nations, Nationalities and Peoples of Ethiopia.39 Regional states Constitutions for example,

revised Constitution of Oromia Regional States provides sovereignty principle,400r autonomy of the People.
Sovereignty associates directly with, among other things, the power to make the law. According to Ato Teshome:

“Regional State Councils can enact laws for the interest of the people that inhibit in region. State councils can
enact primary laws (proclamation) pertaining to Utilization and Administration of the land and natural resources.
Regional State councils are however, doesn 'thave the competence to legislate laws regarding valuable matters to be

extracted from the internal surface of the land though the site is found in the regional state?!

exception ”(Translation is by authors.

as an

3 Ibid

34 FDRE Const. Art. 52(2d)
35 FDRE Cont. Art. 40(3)
36 FDRE Const. Art. 51(5)
37 FDRE Const. Art. 55(2a)
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Can Regions administer land and natural resources without enacting the law?

For this, informants further responded that, if regional states are relinquished away legislative powers or to enact the
law whether primary and subsidiary laws pertaining to utilization of land and natural resources they are not
autonomous /sovereign enough. This is against the constitution which establishes autonomy for regions. The system

is short of federalism and happens to be Unitary.42

According to Dr. Adane Haile, here it is also a federal government that has been established byregional states.
Federal constitutions at federal level were also established by Regional States consent. It is a social contract
expressed through the consent of the representatives of nation, Nationalities and peoples. And therefore, powers
which were given by the constitution specially, article 51 and 52 of the FDRE Constitution is an indication to that
effect. Though during the establishment of the FDRE Constitution was meant to make a land a common abode;

legislative authority cannot be centralized except some competencies.43
Regions were part of their previous traditional/social fabric. To put clearly [n]ot all regional states are the same and
they are the outcome of specific political, cultural, economic and social context and hence are bound to be

different. 44 Therefore, there is invariably similar reason for regions to have different and independent laws from the
central government laws. According tothis argument, therefore, a suggestion of one size fits all can’t hold water as
regards to Utilization of Land and Natural resources in general.

Ato Teshome, DR Haile, Ato Abebe Godebo, agree that, with exception to mining and petroleum operations, argue
that the phrase which states regions can administer Land and Natural resources includes making of the law, whether
primary or subsidiary laws, since regional states are autonomous. However, in case of mining and petroleum,
regional states/ federations have no power to enact the law, but the federal legislature.

3% Interview with Ato Teshome Eshetu, HoPR Standing Committee on Legal, Justice and Democracy affairs
conducted on 23/11/2011 E.C, Addis Ababa.

3 FDRE Const. Art.8.

40 Proclamation No. 46/2001, Enforcement Proclamation of the Revised Constitution of 2001 of the OromiaNational
Regional State, (2000 ) Art.8

4! Interview with Ato Teshome Eshetu,supra note 38.

4 Ibid

43 Interview with Dr Adane Haile, House of Peoples Representative Standing Committee for Legal, Justice and
Democracy Affairs, Date 24/11/2011 E.C.

4 Mulugeta Mengist, on the power of the federal government to develop and enforce criminal laws: Part 2
https://www.abyssinialaw.com/blog-posts/item/1558-on-the-power-of-the-federal-government-to-develop-

andenforce-criminal-laws-part2:accessed on 20 March 2019 p.2
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The argument posed by the interviewees, goes in line with Mulugeta’s view, implying RegionalStates shall enact the
law, except the mulugeta’s argument doesn’t specify whether passing lawwould entail subsidiary or primary law. In
relation to competence to make the law, especially with mining and petroleum operations there is still conflicting
views. Once it has been said that, making subsidiary law is the power of regional state as opined from the
interviewee, except mining; and petroleum operations. As opposed to this, Melesse Damte and Masfin Bayou
opined, Regional Agencies of Mines and Energy are responsible for regulating the utilization of mineral resources
at regional levels. In this regard, they have the responsibility to, inter alia,study the mineral resources in the regions

and prepare directives and manuals on the utilizationof mineral resources in the region.45

Among others, the rationality for making the law (either subsidiary or principal laws) by regional states is resolving
land related disputes were more or less specific to the customs of nations, nationalities and peoples. These need to
be recognized. Empirical research suggests, customary laws and practices are still pivotal in the area of land

administration. Land issues such as dispute over plot of land are often handled by these institutions.*® Some of
these mechanisms are acknowledged by the regional land Use and Administration laws. In fact Oromia Regional

State Land Use and Administration proclamation No130/200747 and AmbharaRegional State Land Use Regulation

No 51/200748 has adopted Jarsumma (local elders’ arbiter)and Shimagille Shengo49 respectively in order to resolve
land disputes that may arises among possessors of the land. The selection of arbitrators and negotiating bargaining

process of the reconciliation shall be executed on the basis of custom.>9 This is, supposedly shows practicing
administrative competence over utilization of land.

4Melesse Damte and Masfin Bayou, Overview of Environmental Impact assessment in Ethiopia: Gaps and
Challenges, MELCHA MAHIBER(2008)

46 USAID,Supra note 11 above at p.4

47 See Proclamation 130/200, article art.16

48 Councils of Amhara National Regional State Rural Land Administration and Use system Implementation
Regulation No.51/2007, ZikreHigGazete No 14 11% (2007)

¥ So called “PANNNPFATIIA” In order to put in place the working of resolving disputes in agreement which maybe
happened among land holders or users, local arbitrators assembly whose members are comprising from each sub-
kebele of the kebele land administration and use committee shall be established.

0 Regulation No 51/2007 art.35(2).
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Differing Practice: passing Subsidiary law (concerned with regions) Instead of Primary laws?
Proclamation enacted by House of People’s Representatives provides individual land holding shall be compensated.
It is not simply what she/he developed is compensated, but includes the land itself. Land lease proclamation No.

721/201151 is enacted by HoPR premised on the constitutional provisions. Given for the need for sustainable
economic growth and increasing demand for urban land has necessitated efficient and responsive land resources

administration.”2 Based on this proclamation, regional states executive Councils can establish the powers and
functions of executive organ/city administrations. Regional/City administrations are empowered to issue subsidiary
laws, say regulation and/ or directives. For example, Article 33 of proclamation No 721/2011 describes about
“Powers and duties of regions and city administrations.” Regions and City administrations have the powers and

53

duties to administer land and issue regulations and directives to implements the proclamation-- itself. Cognizant of

this, the Oromia Regional States enacted regulation No 182/2016 to administer urban land lease>4 This is the very
important competence and action in order to administer rural and urbanland as the power to administer involves
enacting subsidiary legislations consistent with federal proclamation and FDRE Constitution. This is all about the
power of administrative agencies.

At federal and state levels, administrative agencies gain whatever power they have by delegation-that is to say, they
don’t have inherent and constitutionally mandated power to issuelegislations. Hence, higher level of government,

normally the legislature, must delegate some of its own power to the agency;s5 including theme of this research,

utilization of land and naturalresources.
Legislative power of administrative agencies, usually known as rule- making power and more formally delegated

legislation is the power of agencies to enact binding rules through the powerdelegated to them by the legislator.5 6 As
it is witnessed from the minutes of legislative assembly

3! Proclamation No 721/2011

52 The preamble of proclamation No 721/2011

53 Urban Land Lease Holding Proclamation No 721/2011 Federal Negarit Gazette 18" Year No. 4 November
(2011)

3 Oromia urban land lease regulation No 182/2016( as amended to regulation No 155/2013)
SShttps://www.abyssinialaw.com/online-resources/study-on-line/item/307-powers-of-administrative-agencies:
accessed, (27/08/2019)

56 Tbid
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while enacting proclamation No 456/2005°7 about the roles of regional states over the issues ofland and natural
resources, they finally come up to agree that regional states have a competenceto enact specific laws taking in to

account the federal land use and administration laws as a general frame work.58 From this we can discern that, by
delegation regions has the power to make subsidiary rules/laws in order to administer Land and Natural resources.
But the problem is still, the understanding and the practice not well developed in this way. Forexample, as opposed

to the Oromia urban land regulation seen above, the Oromia rural Land regulation No 151/201299 was not
delegated from federal law makers, rather dependent on Oromia land use and administration proclamation No
130/2007. It is well established fact that as per article 51(5) and 55(2a) vested HoPR to enact whatever law,
specially as regards to use of and conservation of Land and Natural resources. However, Regional states are
empowered making Subsidiary laws through delegation so as to administer land and Natural resources. W/ro
Yeshimebet Negash argued that, Regional States can enact laws by delegation but not on the basis of article 52(d)

of the FDRE Constitution which says to administer land and Natural resources.®0 Herewith also the researchers
agree with her arguments, but Article 52(2d) should not bring anything different idea as far as everyone agree to the
constitutional word “Administer” entails making Subsidiary laws.

Confusion as to the power to administer the Land: Upward delegation to the Federal Government

Ethiopia has implementing liberalization strategy as it is in corporate in the FDRE Constitution. Trade and private
investment is encouraged. Nevertheless, [d]Jomestic investment in Ethiopia has increased rapidly on the introduction
of liberal policies since 1992. However, still the gap between domestic investment and savings has remained wide

thereby reinforcing the need for FDI in the development of the economy.61Because, [i]linvestment is, without

doubt, one of the primary engines of growth in all economies,62for countries in general and for Ethiopia in

57 proclamation No 456/2005 federal land proclamation Negarit Gazeta 11" Year No 44, (2005)

38 Legislative assembly minutes accessed on (02/09/2019)

% Oromia Regional Land Administration and Use Regulation No 151/2012, (2012)

60 Interview with Yeshimebet Negash, HoPR Standing Committee chief for Legal, Justice and Democracy Affairs,
dated (24/11/2011 E.C).

6l UNCTAD, Investment and Innovation policy review. P.8

62 Ibid
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particular. In order to promote an investment, an investment law has been provided various incentives both for

foreign and domestic investors.®3
Even there is an argument that land ownership policy of the government suits investment. On this issue, Ato Getnet
Alemu states, the fact that land is owned by the state is believed to facilitate such acquisition of land. There are

different arguments concerning the effect of foreigninterest in Ethiopian land.0% Regional states in Ethiopia had
continued to exercise their power to administer land until 2008 when the federal Government started exercising
power on land leased for large-scale agriculture. In this case [t]he federal government claimed that regional states

are delegated land administration power to it.03 However, the fact was not confirmed by regional states except

signature of MoA between federal government and Regional states,66

Federal government against FDRE Constitution.
Federal government was then, based on the delegated power, and issued Regulation N0283/2013 establishing

meant to delegate administration of land to

Agricultural Investment Land Administration Agency so as to administer land for Investment purposes.67lnvest0r
may invest their capital for a new large scaleagricultural investment or expand or upgrade an existing agricultural

investment68, by the use of the land as a means of incentives. As mentioned, land administration was under the
responsibility of regional governments. Recently the federal government designated the federal Ministry of
Agriculture and Rural Development (MoARD) to be in charge of large-scale land deals, defined as over 5,000

hectares, and smaller deals area administered by regional states.%9 Even less amount can be under federal
government provided that feasible to administer on the basis of power of delegation obtained from regional

states.’0 This area is and should have been

93See Ethiopia’s investment laws, for example, proclamation No. 849/2014 (amendment proc.) art. 6 and Pertinent
provisions of proc. No 769.2012.

% Getnet Alemu, Rural Lnad policy, Land Transformation and Recent Trends in Large Scale Rural Land
acquisitions in Ethiopia,(2012) Addis Ababa p.7

65 Kelemework Mideska., the Constitutional Status of Up-Ward Power Delegation in Ethiopia: the Case of Large
Scale Agricultural Land Administration Power (LLM thesis, Addis Ababa University, School of Law,2018) P.8
%Memorandum of Understanding signed between FDRE and Oromia Regional State (in Ambharic), (2010), p.2
Hence see Memorandum of Understanding signed between FDRE and Gambela Regional State (in Ambharic),
(2009), p.5.

®’Ethiopian Agricultural Investment Land Administration Agency Establishment Council of Ministers Regulation
No 283/2013,19 Ye*No 31(2013)

8 Tbid Art. 2(1).

% Getnet Alemu, supra note 64 above p. 9

70 See supra note 67 above.
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within exclusive administrative function of region. This is clearly against the values of federalism. Robert A. Dahl
....stated federalism as a system of dual sovereignty in which somematters are exclusively within the competence of
certain local units—cantons, states, provinces—and are constitutionally beyond the scope of the authority of the

national government.71
According to Asefa Fisseha, etal, the above piece of legislation are extremely intrusive of the regional states’
competences regarding land administration since they explicitly allocate the power to administer land to the federal

government,nthrough the mechanism of role delegationagainst the constitution. As the researcher put in the above,
pursuant article 52(2d) of the FDRE Constitution adopted Regions to administer land and other natural resources in
accordance with Federal laws. It is thus, takes away the Constitutional power of regions to administer land which
entails making of subsidiary laws.

Ambiguities Relating to Forest Laws and Constitutional Related Powers Assigned to the Federal Government
and Regional States

According to the constitution, the Federal government and Regional States have shared powersand functions over
natural resources. The federal government is entrusted with the power to develop laws for the utilization of land and
other natural resources; whereas regional states aremandated to administer such resources in accordance with the

federal law.”3

In other word, the federal government is expressly given the power to enact laws as regard to natural resources.
This is true in the case of forest resources, whereas regional states are entrusted to administer natural resources
including forest resources.

As the nomenclature of the proclamation indicates the preamble of the proclamation No. 542/2007 states that the
development of national economy and the satisfaction of the society’sare dependent on development, conservation

and sustainable utilization of forest.”* On top of

""Maxwell A. Cameron and Tulia G. Falleti, Federalism and Sub-National Separation of Powers (2005)

2 See Asefa Fiseha & Zemelak Ayele, Supra note 14 above at P.254
https:/www.abyssinialaw.com/blog-posts/item/1558-on-the-power-of-the-federal-government-to-develop-and-

73

enforce-criminal-laws-part-2 Accessed on 07/10/2019

% The Preamble of Forest Development, Conservation And Utilization Proclamation No. 542/2007 Negarit
Gazettel3th Year No 56 (2007)
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this, the motive to put legal frame regarding forest is to administer and boost the sustainable utilization of the
country’s forest resources through ensuring the participation and benefit sharing by the concerned communities as
well as by harmonizing forest policies and programs with those of other economic sectors, particularly with

agriculture and rural development policy.75

As to forest legislations concerned, Ethiopia has made various legislative endeavors to boost the forest
conservation, Development and Utilization since proclamation No. 94/1994.7° This proclamation has been however,
amended by proclamation No. 542/2007 on conservation, Development and Utilization of forests.”” Proclamation
No. 542/2007 was then amended by very recent proclamation No. 1065/2018 on Forest Development, Conservation
and Utilizationof forest resources in Ethiopia.”® Regarding the power to enacting or issuing the laws regulatingor over
the use and development of the forest there is no consensus among the scholars includingcassation bench decisions.
The debate and controversy between federal forest and Oromia regional state forest proclamation has been
prolonged since its enactment. It’s contemporaneously that, the OromiaSupreme Court Cassation Bench has given
binding interpretation regarding forest proclamationspecially giving emphasis to criminal provisions. In the case
between Girma Wubayehu and etal, Vs Oromia Attorney General, the Oromia Cassation Bench division has
interpreted that:

Under the FDRE Constitution the Competence to enact criminal law has been expressly entrusted to the Federal
government; based on this power, HoPR has enacted forest proclamation containing provisions of Criminal
Matters. Cognizant of this, the competence of regional State councils/legislators shall be limited to an area where
federal legislative body hasnot expressly legislated and perhaps not covered through its legislation. The issue of the
crimescommitted against forest resources which is now handled by this court of law has been the act that expressly
incorporated in to the Federal forest resources legislation. Nevertheless, regionalproclamations can’t again make the
provisions of law relating to crimes once already covered

75 Proclamation No. 1065/2018.

76 The Forest Conservation, development and Utilization Proclamation No 94/1994, (1994)
"Thttps://www.abyssinialaw.com/blog-posts/item/1558-on-the-power-of-the-federal-government-to-develop-and-
enforce-criminal-laws-part-2 Accessed on (07/10/2019)

78, Forest Development, Conservation and Utilization Proclamation No 1065/2018 24th Year No 21, (2018)
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by federal law makers. Therefore, on the issue of the forest related crimes, the Oromia Supremecourt cassation bench
decided that, it is not, Oromia Regional States forest proclamation No.72/2007, rather Federal forest proclamation
No.1065/2010 which has better applicability.”

Upward Delegation Regarding Administration of the Forest Resources

Pursuant article 16 of the current Federal forest proclamation provides, power and duties of the executive organs
specifically by making references to powers and duties of the ministry.®® Proclamation No1065/2018 stated,
notwithstanding the power of each regional state to administer its forest resource in accordance with this
Proclamation, the Federal Government may take over and administer, in cases where:

a) The forest could not be properly developed and conserved jointly by neighboring regional states; b) It becomes
necessary to administer the forest or forest land by the federal governmentbecause of its national, regional and
international significance.’!

This seems taking away the ownership of the forest or forest land from the regional states. Besides, this power of
delegation is also unconstitutional feature of interferences by Federal legislative body; Because Constitutionally, to
administer land and other natural resources including forest in accordance with Federal laws is entrusted to regional

states.52 Nevertheless, the competence for forest resources administration, comprising Development, Conservation
andUtilization must have been reserved for regional states because the power over these resourcesis concerned with
administration and utilization; which is inherently under the administrative jurisdiction of the regional state thereof.

The FDRE Constitution, specifically article 55(2a) provided legislative power but not other competence
[administrative] is expressly or impliedly given on Utilization of Land and other Natural resources. Nevertheless,
rivers and lakes crossing the boundaries of the national jurisdiction and/or lands and other natural resources linking

two or more states are under the administrative competence of regions.83Cognizant of this, can the upward
delegation was validand Constitutional? The answer is definitely no. Even naturally upward delegation is not

7 Girma Wubayehu, etal, Vs Oromia Attorney General(Oromia Supreme Court Cassation Bench, 2020, Criminal
Case No0.303547, unpublished)

8 Ibid

81 Ibid

82 FDRE Const. Art.52(2d)

8 FDRE Const. Art. 55(2a)
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allowed in Ethiopian Constitution and against the Intention of the FDRE Constitution.340n  the issues of
competence delegation:

The FDRE, Constitutional (d)rafting Commission initially drafted Article 50(9) of the constitution as allowing both
tiers to delegate their respective constitutional power to one another. Nonetheless, the Constitutional Assembly
rejected portion of the proposal which authorizes regional governments to delegate part of their power to the federal
government. The proposal of the constitutional drafting commission was referred to Federal and Regional power
division committee of the constitutional assembly. Ato Hassen Ali, the chairperson of the committee, reported the

findings and recommendations of the committee to the general constitutional assembly in the following phrases.85

“As regard to provision of article 50(9)... The committee is of the opinion that it is appropriate for the federal
government to delegate some of its powers and functions. However, letting the regional states delegate their power
and function to the federal government will not only hindertheir capacity of making decisions independently but also
has psychological impact and this makes it inappropriate for regional states. They have also stated that Regional
states are exercising the mandate entrusted to them by the public, delegation of this mandate is considered
incongruous and the federal government has the responsibility of providing the necessary support for strengthening

regional states. »86

As per these Minutes of the Constitution drafting commission, therefore, making the law whichpossibly delegates the
power of Regions, upward to Federal government is not the power of the HoPR; rather it should have been the
mandate of the constitution. Hence, the making of ForestDevelopment, Conservation and Utilization Proclamation
No 1065/2018 specifically an area dealing with administrative delegation is against the Constitution and because it
would clearlygo against the FDRE constitution.

Pursuant article 50(9) of it allows only down ward delegation stating “of the Federal Government may, when

necessary, delegate to the States powers and functions granted to it by Article51 of this Constitution”87 and for the
powers and functions of the federal government shall enact laws for the utilization and conservation of land
and other natural resources,

8 FDRE Const. Art. 50(9)

8 KelemeWork Mideska, Supra note 65 above at p.49-50
% Ibid

8 FDRE Const. Art. 51(5)
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including historical sites and objects. Both federal and regional states have their own structure demarcating

executive, legislative and judiciary branch.88 Thus, the federal government can delegate these powers down ward.
However, as per article 52(2d) of the FDRE Constitution since the inherent power [tJo administer land and other

natural resources in accordance with Federal laws8? is vested to Federations/Regional States competence, vesting
this power to federal legislative organ to entrust the power of administration to the federal organs is actual and
grossly an intrusive so as to make obsolete the Federal system. Therefore, it is very important to address the
provision of the proclamation specifically article 16 of the proclamationdealing particularly on areas of delegation of
administrative function of regional states going through the process of amendment.

Conclusions

Under this study, the Ambiguities of Legislative power emphasis to land and Natural Resourceswere examined. The
reason that necessitates, this study is that, currently the Federal governmentand Regional state councils are enacting
laws, as regards to land and natural resources in whichthese laws are ambiguous as to who is vested with the power to
enact what-in terms of hierarchyof the laws. The main purpose of this research is therefore, worked to elucidate the
ambiguousand inconsistent nature of Ethiopia’s laws regarding land and natural resources. Hence, issues relating to
whether administration entails making of the law or not and ultimately forwarded clarification in relation to
legislative power on utilization of land and natural resources in Ethiopia.
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