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ABSTRACT

People have been increasingly choosing surrogacy as a means to experience the bond and affection of a child.
Although the practice was more or less unregulated in India before, the last five years have seen a lot of changes
revolving around surrogacy. Both the legislature and the judiciary has been actively trying to decipher a balanced
approach of surrogacy for India. The authors have tried to understand these changes by looking into these aspects in
two dimensions, firstly, by looking into the series of bills passed by the legislature in 2016, 2019, 2020 and the Act
of 2021 and secondly, by analyzing the position of judiciary in the last five years. Through these dimensions, the
authors have briefly tried to break down crucial aspects and consequences of surrogacy like maternity benefits, other
rights of commissioning parents and LGBTQ rights.
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INTRODUCTION

“The English language lacks the words to mourn an absence. For the loss of a parent, grandparent, spouse, child or
friend, we have all manner of words and phrases, some helpful some not. Still we are conditioned to say something,
even if it is only ‘I'm sorry for your loss’. But for an absence, for someone who was never there at all, we are
wordless to capture that particular emptiness. For those who deeply want children and are denied them, those
missing babies hover like silent ephemeral shadows over their lives. Who can describe the feel of a tiny hand that
is never held?” [1]

The right to have a child is a socio-legal concept. With time, multiple ways have emerged to experience the bond
and affection of a child. Amongst them, adoption and surrogacy have surfaced as a favorable option for people.
However, both these way outs are not as easy as the look like and the struggle for wanting-to-be-parents has
constantly increased. Additionally, as if the medical complications were not enough, legal complications have added
to the burden of these people.

Even today, many families believe that to bear and bring up a child is the sole responsibility of a woman. When the
traditional modes of reproduction fail, women are solely blamed for being “incapable” or “unpious”. Not only this,
in a close family set up, but other women in the family are also manipulated to become surrogates, without their
express consent, for the sake of “family respect”. Additionally, as if the medical and social complications were not
enough, legal complications have added to the burden of these people. Even when regulated, legal complications
include who is entitled to become a surrogate, what all benefits must be provided to a surrogate and whether one
would be entitled to maternity benefits or not amongst many others.

SURROGACY: MEANING AND RELATED CONCEPTS

“A” and “B” have been married since 5 years and they contract with “C” to give birth to a child of their own. In such
a case, “C” does not raise the child and in fact, hands over the child to “A” and “B” soon after the birth. Here, “A”
and “B” are the commissioning parents and “C” is the surrogate and they have entered into a surrogacy agreement.
As elaborated in Baby Manji Yamada v. Union of India[2], the term “surrogate” has emerged from “subrogare”
which means “appointed to act in the place of”. Here, “C” is to act in place of “B” for the sake of conceiving the
child and therefore, “C” is the surrogate.

It may happen that the surrogate is pregnant with her own biological child which she shall relinquish to others
(Traditional Surrogacy). It may also happen that the surrogate gets pregnant with a child who is a biological child of
others, and the child will be raised by the biological parents themselves once it is born (Gestational Surrogacy).
Two other concepts are altruistic and commercial surrogacy. In altruistic surrogacy, as the name suggests, no
financial reward is given for pregnancy and relinquishment of child, except for medical and other necessary
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expenses. In contrast, in commercial surrogacy, the surrogate is paid for her services and as it finds place in the
judgment, such surrogacy which is commercialized in nature has also been termed as “wombs for rent”, “outsourced
pregnancies” or “baby farms”. The recent promulgation of the Surrogacy (Regulation) Act, 2021 though prohibits
commercial surrogacy completely but has allowed altruistic surrogacy to continue. The Bill took the shape of an Act
after it received the Presidential assent on 25.12.2021. The Act aims to regulate surrogacy in India by establishing a
National Surrogacy Board at the central level and State Surrogacy Boards in order to protect and fulfill the aims and

objectives of the Act so formulated.

A SERIES OF SURROGACY BILLS AND THE SHAPING OF THE ACT OF 2021

India has had a huge gap regarding surrogacy legislation since years. Even earlier, when the exploitation of
surrogates took place, it was the judiciary who laid down the ethical standards for regulation of the law and practice
in India and took care of the rights of the surrogate mothers as well as the child born out of such process of
surrogacy apart from laying down the task and responsibility to be fulfilled by the intending parents. When no law
regulated commercial surrogacy, surrogates were contacted by several “agents” or “middlemen”, who often ran
away with money once the child was born leaving no clue for the surrogate mothers. Moreover, the contracting party
took no responsibility for loss of pregnancy, maternal mortality, recovery of the surrogate etc. Many poor and
illiterate women repeatedly indulged in surrogacy, irrespective of their health, to simply meet their ends. In light of
this, regulation of surrogacy became the need of the hour. Though the Bill was tabled on catena of occasions but the
only recently the same has been given the shape of law with the advent of The Surrogacy (Regulation) Act, 2021.

In the recent times, multiple attempts have been made to pass effective and balanced surrogacy legislation. It
commenced with the Surrogacy (Regulation) Bill, 2016 (“2016 Bill”). This Bill was not passed by the Rajya Sabha
and was referred to the Parliamentary Standing Committee. The Committee suggested several changes in its report
such as widening the definition of “abandoned child”, elongated period of insurance to cover post-delivery
complications, maternity benefits to both, the surrogate mother and the intending mother. It also recognized the
commercial incentives of surrogacy and the absence of surrogacy benefits to live-in couples, divorced women and
widows. Again in 2019, another bill, the Surrogacy (Regulation) Bill, 2019 (“2019 Bill”) was brought in. The Bill
failed to take in the progressive recommendations of the committee. Further, commercial surrogacy was banned, and
only altruistic surrogacy was permitted. The Bill had the same fate as before, it was not passed by the Rajya Sabha.
Another committee was formed which suggested, among other recommendations, that surrogates should not be
limited to close relatives only.

The last bill namely, the Surrogacy (Regulation) Bill, 2020 (“2020 Bill”)has had a provision for every “willing”
woman to be a surrogate mother. This definitely was a movement forward as compared to the previous bills but the
same does not finds place in the Act of 2021 in as much as apart from the infertile women, it also allows divorced
and widow women to attain the benefit of surrogacy which is a welcome step though it roots out single/unmarried
women. The Bill has been approved by the Cabinet and has recently received the asset of the president as well, most
importantly, due to its consideration of the recommendations given by the Select Committee. Moreover, National
Surrogacy Board and State Surrogacy Boards and appropriate authorities in the States and Union Territories have
been established. However, commercial surrogacy is still not permissible. Other minor yet significant changes
include the addition of “prescribed expenses” to be paid to the surrogate mother. One major loophole which persists
is that it provides options for surrogacy only to “intending couple” and “intending women”. The intending couple is
supposed to be married and the intending women are to be either divorcees or widows. Looking at the language of
the provisions, it does not seem that live in couples can opt for surrogacy in India. Such interpretation is narrow in
today’s social construct when the courts have already recognized live in relationships and as such seems to be
discriminatory and in the humble opinion of the authors, requires reconsideration. In words of an expert, 'The
Surrogacy Act benefits the entire ecosystem of surrogacy as it regulates surrogacy in India, ensuring welfare of the
unborn child and the surrogate mother."[3]

The ambit of surrogacy has definitely broadened, especially, with respect to right of choice. With the inclusion of
widows and divorcee in the scope, one can say that the number of people who can opt to be commissioning parents,
has widened only till the Act was not promulgated. With the advent of the Act of 2021, since the concept of
surrogacy has been made very restrictive in nature, it will promote and give rise to unscrupulous activities as it has
put a blanket ban on commercial surrogacy and has made it mandatory for a surrogate mother to be a relative of
the intending couple which makes it extremely difficult to find a relative/ known person to undergo the process
rendering the path extremely tough for couples. More importantly, this reflects that the Legislature has effectively
opted for an approach in its strictosensu which strikes out the hopes which the intending parents had specially from
the country like India which has humongous population and parallel running illiteracy and poverty.
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India was in a dire need of effective legislation to regulate surrogacy and the same has come to an end very recently,
though not completely satisfactory. When the 2016 Bill, 2019 Bill and 2020 Bill were brought in, they were all
introduced with the primary object of regulating unethical practices in commercial surrogacy. Even though the 2019
Bill and 2016 Bill, being replicas of each other, did not provide for a very progressive view regarding surrogacy, the
2020 Bill has effectively compensated for the pitfalls of the earlier bills. Though the recent step of promulgation of
the Act of 2021 has put an end to all hopes and has primarily aimed to protect the commodification of women and
the misuse of the process which was unregulated for a very long epoch of time.

JUDICIAL DECISIONS SINCE 2015

When going through recent crucial judgments regarding surrogacy, especially commercial surrogacy, one cannot

miss Union of India and Ors v. Jan Balaz and Ors. [4]. In the said case, issue regarding grant of Indian citizenship

to two twin babies born to an Indian surrogate emerged, when the biological father was a German national.

The Gujarat High Court conferred Indian citizenship on the two twin babies. However, when the matter went to the

Apex Court, many questions emerged. The most important question which emerged was whether the surrogate

mother is the only mother of the surrogate child? Unfortunately, first, it was argued that the 2014 Bill was under

consultative process and soon, it was stated that the 2016 Bill was under process and resultantly, the matter is
pending till today.

Other relevant questions were:

1. Whether both “surrogate mother” and “genetic mother” can be termed as mother?

2. Whether commercial surrogacy can be termed as “sale of a child” or “renting of a womb” or “human
trafficking”?

3. Whether commercial surrogacy is immoral and is opposed to public policy and therefore void Under Section 23
of the Contract Act.
Whether commercial surrogates violate dignity of Indian womanhood and goes against the right to life of the
surrogate?
Whether rights of the surrogate child are violated?
Who shall bear the finances if surrogate gets sick after pregnancy?
Whether the surrogate child should be made aware of the arrangement? If yes, when?
What shall be the consequences if
the surrogate dies during child birth?
the commission parents refuse to take the child?
the surrogate refuses to relinquish the child?
In the authors’ opinion, going as far as holding surrogacy as human trafficking is without any legal basis and seemed
too impractical in nature. Surrogacy is based on free consent of all individuals and can never be inferred as
trafficking especially in the presence of the a specific provision in the 2020 Bill whichincluded that “a child born
out of surrogacy procedure, shall be deemed to be a biological child of the intending couple or intending woman
and the said child shall be entitled to all the rights and privileges available to a natural child under any law for time
being in force.”

The debate regarding right to life has become majorly three dimensional today. Rights of three major parties have

emerged, the child, the surrogate and the commissioning parents. Therefore, the judiciary or the legislature ideally

should not take any step prioritizing any party’s rights over another. Such harmonization is only possible with
enactment of a proper well-rounded legislation which has already been done while enacting the Act of 2021 and it is
to be seen in the form of actual and effective implementation, which allows care for the child, security, insurance
and post-natal care for the surrogate and maternity and paternity benefits for the intending parents. However, this is

a classic example of public good over personal good. While our country now has a legislation to decipher the

complexities of surrogacy but at the same time it has catena of challenges which in the humble opinion of the

authors has to be faced by the legislature.

Moving on, the Delhi High Court in Rama Pandey vs. Union of India [5],the issue arose as to maternity benefits to

a commissioning mother, who seeks a child through a surrogate. The judgment begins by saying, “A synthesis of

science and divinity (at least for those who believe in it), led to the culmination of the petitioner's desire for a child.”

Following different elements were raised while giving this judgment:

1. The Court took note of dynamic construction of laws and held that the courts often have to “infuse fresh insight
into existing law”. Also called the updating principle, it refers to updating laws and statutes according to
changes in norms, attitudes and science and technology. It also mentioned the case of Fitzpatrick vs. Sterling
Housing Association Ltd.[6] where these principles of dynamic construction were upheld and the word 'family’
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was read to include two persons of same sex who were cohabitating and living together for a long period of time
with a mutual degree of inter-dependence.

2. A commission mother’s rights were compared to that of an adoptive mother. An adoptive mother does not go
through the physical pain during pregnancy and yet is given maternity relief so as to look after the child after its
birth. Similarly, a commissioning parent should be entitled to maternity benefits. Regarding this, reliance was
given to Madras High Court’s judgment in K. Kalaiselvi vs. Chennai Port Trust [7].

3. The judge also distinguished between two stages of pregnancy, i.e. pre-natal and post-natal stage. It also
emphasized the challenges or “multiple burdens "of the post-natal period (including family circumstances, no
sufficient gap between two deliveries etc.) in the care and growth of the child in the very initial stages of birth.

4. The word ‘maternity’ was meticulously interpreted. It was stated that the word pertains to the “character,
condition, relation or state of a mother”.[8]

5. Additionally, in a surrogacy arrangement, the judge gave a legal status to the commissioning mother in both
situations, during and after pregnancy. It also mentioned that when a surrogate attempts to take a unilateral
decision to terminate the pregnancy, the commissioning parents would have a legal right to restrain the
surrogate mother from taking such action and the legal basis for the same was held to be the fact that the
commissioning mother is the legal mother of the child.

6. Lastly, the court highlighted the need for bond and affection by the commission mother towards the child. Thus,
even when the commission mother did not give birth to the child, she has to act as the principal caregiver.
Undoubtedly, maternity relief for biological changes is justified. However, that does not make relief for post-
natal care any less significant. Therefore, the court gave a balanced opinion which interests the carrier but also
takes care of the best interest of the child.

The judgment is very remarkable since it laid down several important principles in regard to surrogacy. It even
referred to Article 39(f) and Article 45 to raise the importance of a wholesome child growth in reference to Directive
Principles of State Policy. Although the Constitution does not provide any rights of surrogacy to its citizens, the
court rightly referred to DPSPs to infer that childcare is pertinent. It also mentioned that to avoid misuse of such
rights to a commissioning parent, the leave sanctioning authority should act very diligently and in conformity with
the provisions enshrined in the Act of 2021.
A contention was made in the said judgment that if maternity leave is granted in such a case, it could set a precedent
for grant of leave in future to a single male or female parent or to same sex parents as well, who may take recourse
to the surrogacy route. The Court, however, did not give any opinion in this regard. Even the introduced bills do not
provide for the same. Even after a lot of criticism in this regard for the 2019 Bill, in the 2020 Bill, the term intending
parent or intending women did not cover these entities. Therefore, the position is very vague currently and
unfortunately the same does not find any place in the Act of 2021 which ought to have made a provision regarding
the post-natal rights of maternity leaves for the surrogate mother as well as the commissioning parents.

In a very similar case of Hema Vijay Menon v. State of Maharashtra [9], it was further emphasized that maternity

leave should be given to a commissioning mother. It also interpreted the term ‘maternity’ and mentioned that, “if

maternity means motherhood, it would not be proper to distinguish between a natural and biological mother and a

mother who has begotten a child through surrogacy or has adopted a child from the date of his/her birth.”

The issues regarding bond and affection and the object of such legislation for maternity relief were emphasized. It

was held that denial of maternity rights in the present case would be an insult to motherhood. The analogy with an

adoptive mother was also reiterated. While referring to Article 21, it was mentioned that Right to life includes the
right to motherhood and also the right of every child to full development. Similar opinions were recently given in
many cases.

Therefore, the term ‘maternity’ inculcates all the aspects of motherhood and therefore, post-natal struggles and care

cannot be given any less significance. This brings out the efforts put in by mothers to ensure that their child gets the

best, be it a child through pregnancy or through adoption or surrogacy.

In 2016, a noteworthy opinion was given in Virendra Yadav vs. State of U.P. and Ors [10]:

“Time is not far when even a married couple for definite medical reasons would singly or mutually opt for healthy

children through surrogacy or the spouse for the same very reasons may refuse to be the mother though obliged in a

sacramental or contractual relationship, therefore, the marriage laws have not only to be liberal but time testing as

well. Positive law in a welfare state has to play a progressive role in the matter of human relationship stimulated
out of natural spirit. The Marriage Act, 1955 having regard to its reformative object is bound to be understood in
the background of universal human behaviour which historically does not stand at variance.”

Furthermore, in a very recent case of Chintapally Rajasekhar v. Union of India and Ors. [11], a person had a child

by a Mangolian national through an arrangement of surrogacy. He was accused of having an illicit relation with the
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surrogate and it was said that he had fraudulently obtained the birth certificate of the child from an authority in
India. Ultimately, the punishment passed against him was set aside. The judgment noted, “The institution of
surrogacy may not be prevalent in India. However it has taken place in a Country where it is not prohibited. The
applicant cannot be visited with such serious consequences at a time when his career reached its peak.”

It is quite apparent that there have been consistent decisions in favor of benefits to commissioning parents.
Therefore, the stance of the judiciary has considered this as a social topic which necessitates the interference of
courts to determine the rights of individuals. The judiciary has very progressively dealt with these issues in the last 5
years. However, the position of commercial surrogacy is still very debatable and the recent enactment of the Act of
2021 while restricting it has opened the floodgates and it definitely violates the rights of a woman though on the
other hand it has also curbed the possible menace of exploitation of the surrogate mothers as it violates the larger
public interest due to the widespread unethical and fraudulent practices.not only this, yet another important aspect
which this Act of 2021 has not taken into consideration is the risk of emotional attachment with the baby as it
mandates that only a close relative must become a surrogate and hence the same can have deep effect on the
relationship of the new parents, baby, and surrogate in the near future.

CONCLUDING REMARKS

One cannot deny that India has only moved forward compared to its existing stance on surrogacy. Judicial
pronouncements along with legislative changes have continuously attempted to uphold the “right to a reproductive
choice” and “right to life” of the mother. The legislative changes have been slow, but in the right direction.
Regarding commercial surrogacy, one of the contentions is that India is not ready for commercial surrogacy and the
same has been made crystal clear with the Advent of 2021. This is mainly because of the prevalent poverty, which
can result in the misuse of the entire process and the rising population, which India is yet to regulate. Moreover, the
chances of commercial exploitation of women in the hands of middlemen, foreign agents and others is significantly
higher in commercial surrogacy since the intending woman has no social obligation towards to surrogate. To
regulate such obligation and honor the performance of such a contract, the enforcing agencies which have been
constituted under the Act of 2021 need to be very proactive and to keep suggesting changes to the legislature to act
mutatis mutandis to the dynamism of changing scenario of the country. However, in the coming future, one cannot
eliminate the possibility of it being permissible. When the judiciary has so effectively adopted the rule of dynamic
construction, why can the legislature also not adopt a progressive approach?

When Dicey gave the concept of rule of law, it did not predict that rule of law could prevail even with
tribunalisation. However, it did happen and therefore a modern concept of rule of law emerged. Similarly, rule of
law was evolved to have “controlled power” and have proper checks on the tribunals. Similarly, when we predict
that commercial surrogacy will be permitted, we should also predict adoption of better safeguards and utilize the
surrogacy boards, established in the recent Act, to regulate surrogacy. Not only this, but it will also be very
interesting to see the Act of 2021 being lacking in many aspects, how many times does it travels to the constitutional
courts for it being ultra vires to the Constitution of India more importantly with the growing passage of time.
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