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Abstract

The Constitution of the Kingdom of Morocco of 2011 states that the right to strike is guaranteed.
An organisational law defines its conditions and how to practice it. This organisational law has been
announced but has not yet been issued, although the Moroccan government is determined to bring
this law into existence, to regulate the practice of striking in the Moroccan company.

Whereas the latest draft was the organisational law No. 15-97 specifying the conditions and
modalities for practicing the right to strike. This study compares the latest draft, the draft
organisational law of 2001, the draft of February 2002, and the draft of September 2003, based on
the following central problem. What are the regulations for practicing the right to strike in the
company to ensure there is a balance between the two parties (the employees and the company)?

This problem is approached from two main angles; first, the conditions and procedures for
practicing the right to strike, and second, the effect that practicing the right to strike has on
employees’ rights during a strike.

We concluded that the draft organisational law No. 15-97 is very advanced over the previous drafts,
as it attempted to achieve a balanced approach in labour relations.

Introduction:

The right to strike is considered, as most of the jurisprudence has, to stop work by a group of wage
earners with the intent of putting pressure on the employer to meet their demands®. It is an aspect of
social life in the modern era, which has raised differences in the viewpoint of the social parties
within all countries.

This is due to the fact that the right to strike constitutes a special image of the practice of justice in a
personal capacity in order to achieve a social balance. As well as to the fact that it overlaps and
contradicts other rights guaranteed by law, such as the right not to infringe on private property and
freedom of work. The strike is not limited to collective labor disputes, but its appearance is in fact
linked to the origins of humanity as a protest behavior against an unsatisfactory situation.

!See the definition of strike:

- Mahmood Jamal EI-Din Zaki, Labor Law, third edition, Cairo University Press, 1983 p. 804
J-PELISSIER, A. SUPIOT, A. JEAMMAUD .labour law . Ed 20, DALLOZ, 2003, P1114.
Jean-Maurice VERDIER, labor law Ed 9, DALLOZ Paris, 1990, P355.
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It has long been considered an experience of power in many societies such as Rome and Athens, as
well as in ancient Egypt, where workers who were digging a pharaoh's tomb went on strike in order
to regulate their wages®.

Thus, the right to strike is a weapon that the workers extracted through an orchestrated collective
stoppage of work with the intent of putting pressure on the operator to meet their demands®.

In France, the strike remained a prohibited matter punishable by the Penal Code of 1813. Howeuver,
after the recognition of trade unions since 1848, the strike became a social phenomenon until it
became a constitutional right under the 1946 and 1958 constitutions®.

This was approved by the International Labor Organization, when dealing with the right to strike,
either within freedom of association or collective bargaining, as there is no international agreement
that directly and explicitly addressed the right to strike.

Among the international agreements and recommendations that dealt with the right to strike, we
note the following:

e The International Convention Concerning the Protection of the Right to Trade Union No.
87 of 1947, which referred to the right of workers' and employers' organizations, which aim
to revive and defend the rights of their members, to organize their management methods
and activities and to formulate their work programs>.

e Recommendation No. 92 issued by the International Labor Organization for the year 1951,
which states that it is not possible to prevent the parties to a collective conflict, whether the
employee or employer, from resorting to the experiments of force during the consideration
of the dispute by the competent authority, unless the dispute has been submitted to the
latter, It was with the consent of both parties.

e Convention on the Prohibition of Forced or Compulsory Labor No. 105 of 1957, which
prohibits countries that ratify it from resorting to forced labor, if it aims to achieve a set of
objectives stipulated in Article 1 of the Convention, including resorting to it as a
punishment for participating in strikes®. In Morocco, the strike was not known before the
protection, because there was no modern industry’, and also because of the absence of the
spirit of class®.

During the era of protection, no legislative text was issued on the subject, but in fact strikes were
taking place in the industrial sector, but the existence and legality of the strike was implicitly
recognized at noon on January 13, 1946 related to reconciliation and arbitration in collective labor

2 Al-Hajj Al-Kuri: Moroccan Social Law, first edition 1999, p.: 245.
3'Jean-Rivero, jean SAVITIER, labor law Ed PuF178, P325.
* Abdel Karim El Ghaly: Topics in Social Law, second edition 1999-2000, Rabat, p.: 268.
>Article 10 of Convention 87 of 1947 concerning the protection of freedom of association.
®Ahmed bouharrou “The problem of the exercise of the right to strike in Morocco” the review of Moroccan law n°® 1
Jaun 2002, P9.
"Musa Abboud, Lessons of Social Law, 1994 edition, p. 280.
®Thesis of Abdul Latif Al-Khalifi, Peaceful Means of Resolving Collective Labor Disputes, Ain Shams University, Faculty
of Law, Cairo, 1987, p. 88.
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disputes®. Whereas the first chapter stipulates that the collective dispute must be subject to the
procedures of reconciliation and arbitration before every strike or closure.

The Moroccan constitutions have explicitly stipulated the right to strike, from the first constitution
of 1962 to the last constitution of 2011, which stipulates that the right to strike is guaranteed, and
the organic law defines the conditions and how to practice it.

This is the organizational law, where a series of legislations were not successful due to the
opposition of the trade unions, who believe that it will serve the employers and consequently will
limit the state of the strike constitutionally™®, and it is announced that it has not yet been issued.
However, the Moroccan government is striving to bring this law into existence. In view of the
importance of knowing how to practice the strike in the company, which is what was behind
choosing the topic “Regulating practicing the right to strike in the company”, in this article, which
we will try to address by discussing the following central problem:

The extent to which practicing the right to strike in the company organization is regulated to ensure
a balance between the two production parties?

This is done through two main angles:

Conditions for practicing the right to strike (first topic).
Practicing the right to strike during its validity (Section Two).
First topic: conditions for practicing the right to strike.

In view of the negative effects that the strike may have on the professional relations of the two
parties, especially in the event of its misuse. Some conditions have been established in national
legislation, with a view to regulating the resort to it by the employees, as well as with a view to
distinguishing between a legitimate strike that enjoys legal protection and an illegal strike that does
not enjoy such protection. And those conditions, including what may be related to the requirement
to exhaust the procedures of reconciliation and arbitration in the collective dispute, or the expiry of
a certain period granted to the operator before declaring the strike, or the availability of the
conditions for announcing the decision to strike from a certain authority, such as the union, for
example.

In order to find out, we decided to divide this topic into two demands. In the first, we will address
the possibility of resorting to the reconciliation and arbitration procedure, provided that we address
in the second requirement the announcement of the strike decision.

The first requirement: the extent of the possibility of resorting to the reconciliation and
arbitration procedure.

With reference to the draft organizational law No. 15-97 specifying the conditions and modalities
for practicing the right to strike, we find it stipulated in Article 7 of Chapter Two relating to the

*Musa Abboud, previous reference, p. 280.
Mohammad al-Kashbour, The Law of Strike Will Serve Primarily the Interest of Employers of Contractors, Al-Manhajj
Journal, Double Issue 10/9, 2006, p. 147.
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conditions and modalities for practicing the right to strike in the private sector, provided that in the
event that negotiations on the demand file cannot be conducted or fail for any reason, All necessary
efforts must be made to make an attempt to reconcile between the two parties in accordance with
the legislation in force, as is the case with some Arab legislation such as the Algerian legislation,
which emphasized that a strike is not initiated until after it is confirmed that the attempts of
amicable settlement, represented in mediation and reconciliation, have failed, and after making sure
that there is no way or means to resolve the dispute™.

In this context, it is noted that the draft organizational law, in this respect, is consistent with the
opinion of the Freedom of Association Committee when it decided that the legislation that provides
for reconciliation and arbitration procedures in collective disputes, is not considered infringing on
the principles of freedom of association. Provided that it does not prevent practically from resorting
to a strike™.

The second requirement: Announcing the strike decision.

Should the legality of the strike be suspended on the condition of the union's monopoly in calling
for it? Or will the strike be considered legitimate even if the workers of labor group outside any
union framework or against a union decision not to strike?

And in the relationship between those calling for the strike and the party directed against it, is the
strike considered legitimate even if it was not preceded by a warning or notification?

Referring to the draft organizational law, we find that it has expanded the possibility of resorting to
practicing the right to strike, as it did not make it a monopoly of the union, as the decision to strike
can be taken by the union or by the general assembly of wage earners (Article 16).

This is the same requirement that he was enshrined in, whether the 2001 draft in Article 5, the
February 2003 draft in its tenth article, or the September 2003 draft in its eleventh article.

This possibility, which the legislator gave to the workers, has important results, as it will enable
them to resort to a strike in the event that the union is not present within the institution, as well as in
the event that the union is unwilling to strike, despite its presence within the institution.

It should be noted that the aforementioned requirement is compatible with Article 549 of the Labor
Code, which did not make the work of the settlement of collective labor disputes a monopoly on the
unions, but extended it to labor groups not framed by a union, although it deprived them of the right
to participate in the management of negotiation, which it restricted to the union. The most
representative, through Article 92 of the Labor Code.

“Article 24 of Law No. 90-02 relating to the prevention and settlement of collective disputes at work, the exercise of
the right to strike, published in the Official Gazette of the Algerian Republic No. 6 dated February 7, 1990, pg. 233
states that “if the dispute continues after the reconciliation and mediation procedures stipulated above have been
exhausted.”
In the absence of other methods of settlement, which may be contained in a contract or agreement between the two
parties, the right of workers to resort to a strike shall be exercised in accordance with the conditions and modalities
specified in the provisions of this law.
21L0: Committee on Freedom of Association 238 é report case n°1300 Page: 292.
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With regard to the extent to which the operator is empowered with the notice period, it must be
recalled that the notice period in light of the current practices of the right to strike is not specified,
as strikers are not obligated, in the event of their intention to strike, to notify the operator of a
specific deadline before implementing the decision to strike.

But with reference to the draft organizational law, we find it in Article 18 that before the actual
commencement of the strike, the party calling for the strike must inform the operator of the decision
to strike by any means of notification, at least fifteen days before the scheduled date.

We believe that the drafter of the legislation did well when he granted the operator this time, so that
it would be a proof for him of the earnest determination of the workers to use their legal right to
strike, if he did not seriously contribute to finding sound solutions that would satisfy them.

This time limit, as stated by the Committee on Freedom of Association of the International Labor
Organization, will help the two parties to negotiate again and the possibility that this will lead to
reaching an agreement that prevents the resort to a strike™.

The second topic: Organizing the practice of the right to strike during its validity.

Strikes are forms and types, and from here lies the question about the guarantees established for the
practice of legitimate forms (the first requirement) and about the effects of legitimate forms for
striking or non- striking workers (the second requirement).

The first requirement: guarantees of practicing the right to strike.

In the field of guarantees established by the draft organizational law for the benefit of striking
workers, regarding the types of legitimate strikes. Whereas, with reference to the requirements of
the legislation, it is clear that some types of strikes are prohibited. By reading Article 5, we find that
it prohibits the political strike, to which the positions of the legislation and the judiciary’s view
differ. It is unlike the traditional strike, as the procedure does not aim at putting pressure on the
operator, but rather the opponent in this type of strike is the state or the legislative authority in it.
With the aim of making the state reconsider its policy, whether internal or external**. Referring also
to the requirements of Article 12 of the draft, it is clear that it prevents the alternating and recurring
strike in which the departments or interests of the institution stop alternately, with the aim of
maintaining the continuity of the strike™. A discussion took place in the midst of jurisprudence
about the legality of this strike, as our professor Mohammad Al-Shargani went to consider it a
legitimate strike as long as it guarantees the continuity of the company, as opposed to a complete
halt, as he considered it as reflecting the maturity of awareness of the workers and their eagerness to
the institution®®. These guarantees can be felt in several aspects of this legislation.

BiLo: Digest of the Committee on Freedom of Association Geneva 1985 Page: 382.
“Heléne Sinay, jean-cleude JAVILLIER labor law, volume 6, the strike, 2nd DALLOZ, 1984, P 214
®Antoine MAZEAUD, labor law, 3Ed MONTCHRESTIEN, 2002, P 222
*Mohammad Al-Shargani, The Extent of the Legality of the Labor Strike in Morocco, a thesis for a Postgraduate
Diploma in Private Law, Faculty of Legal, Economic and Social Sciences Agdal, Mohammed V University, Rabat,
1991/1990, p. 393.
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In the beginning, Article 9 of the draft stipulates that employers are prohibited from obstructing the
practice of the right to strike by assault, revenge, temptation, or by any means that may prevent the
employees from practicing their right to strike.

The legislation has supported this guarantee with penalties stipulated in Article 36, whereby a fine
of 20,000 dirhams to 50,000 dirhams shall be imposed on every employer or professional
organization of employers or a union organization, which obstructs the practice of their right to
strike.

However, this stipulated fine, in our view, remains meager because it is not commensurate with the
size of the violation. It is related to obstructing the practice of the constitutionally recognized right
to strike.

Among the guarantees is also what the legislator decided in Article 8, by nullifying every
contractual condition or obligation requiring the employee to waive the practice of the right to
strike.

Article 10 also prohibits the employer from replacing the striking workers with others who have no
work relationship with him prior to the date on which he was notified of the strike decision. Article
37 stipulates a fine of between 2000 and 5000 dirhams.

It is noted that the aforementioned requirement is in harmony with Articles 16 and 496 of the Labor
Code.

This requirement also fits with what some comparative legislation, such as the Algerian legislation,
which prohibited any succession of striking workers by the employer throughout the duration of the
strike, regardless of the form and purpose of the succession, whether by hiring other workers, or
transferring workers from another unit or workshop to the one or workshop that the strike takes
place®’.

Article 11 also prohibits the employer from taking any discriminatory action in wages due to their
practice of the right to strike, that would violate the principles of equality and equal opportunities
and prejudice the guarantees granted to them and related in particular to their rights, status and
professional path. Article 38 stipulates a fine of 15,000 Up to 20,000 dirhams for each violation of
this prohibition.

We believe that this requirement is important in order to protect the freedom to practice the right to
strike, as it shows the extent of the legislature's desire to find guarantees for practicing the right to
strike.

Thus, it becomes clear to us that the author of the legislation has taken the initiative to protect the
strikers who practice the right to strike in accordance with the conditions and formalities that he
specified for its practice.

YArticle 57 of the Algerian law.
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The second requirement: the effect of practicing the right to strike on the rights of wage
earners.

Practicing the right to strike has many legal effects that are not limited to the relationship between
the employer and his striking workers, but also extend to non-striking workers. Therefore, many
questions can be raised: What are the effects of practicing the right to strike on the employment
compay? And if the strike was really recognized by the regulatory law legislator, does this mean
that the wage-earner keeps his wages? Or does the employee lose his wages on the basis of his
cessation of work?

If all these questions relate to controlling the relations between employers and strikers, then the
question remains legitimate as well about formulas for controlling the legal status of non-striking
workers in the event that their company knows a strike movement.

What is the fate of the wage earners of a non-striker who was unable to complete the work due to
the strike at a time when he expressed his desire to work?

To answer these questions: We must investigate the issue of the striking workers and the non-
striking workers, through the following two paragraphs:

- The effect of practicing the right to strike on the rights of strikers (first paragraph).
- The effect of practicing the right to strike on the rights of others on strike (paragraph two).
The first paragraph: the effect of practicing the right to strike on the rights of strikers.

These effects must be viewed from the angle of the employment company (first) and from the angle
of wages (second).

First: the fate of the employment company.

The judiciary in France and Morocco had previously considered that the strike voided the work
company™®.

However, in view of the criticism leveled at the judiciary that the strike ended the employment
company, he was forced to retract this position. Thus, the Supreme Court of Arbitration in France
ruled™ that the strike results in the suspension of the work company, a ruling that the Moroccan
judiciary adopted®.

And if the issue of the impact of the strike on the employment company raised this controversy, the
legislator of the regulatory law intervened to put an end to it, through Article 14, which explicitly
states that the workers participating in the strike are considered in a state of temporary work
stoppage.

®The court ruling in Casablanca dated April 12, 1937 stated that “the strike is not considered an act that stops the
contract, but rather a procedure that leads to its termination without the right to any compensation” referred to by
Professor Mohamed Said Bennani, Labor Law in Morocco, Part Two, Collective Labor Relationships, ed. 1985 p. 228.
19 Superior Court of Arbitration in France, May 19, 1939 Revue de droit social, 1939 page 199.
9 Decision of the Social Chamber of the Supreme Council No. 72 dated December 10, 1977, in file No. 32688, referred
to by “Abdellah boudahrain, droit social Marocain sochepress, university, Casablanca 1984 P 125.
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This is the same requirement that the French legislator expressly stipulates under Article 4 of the
February 11, 1950 law relating to collective agreements, as well as the Algerian legislator®’.

Second: the fate of the wages of the striking wage earner.

By reviewing the requirements of the draft organizational law, we note that it answered this point,
through Article 14, where it stipulates that it is not possible to benefit from wages during the
duration of the strike.

The legislator here is in line with the general rules, especially Chapter 723 of the Q.A.A., which
defines the wage as being in return for performing a specific work, which indicates that the
employment company is one of the reciprocal companies that entail mutual obligations in the hands
of its two parties, the employee and the employer, so that the first is obligated to provide the work
agreed upon, and the second is obligated to pay the corresponding wage.

Hence, suspending the employee from his obligation to provide work during the strike, entails the
right of the employer, in turn, to suspend his obligation to pay the corresponding wage for the
period during which the striking employee was suspended.

However, the suspension of the right to wages, in our view, can be deviated from if, at the end of
the strike, an agreement was reached between the two parties on the entitlement of the striking
workers to their wages, or when the workers’ resort to the strike was a clear fault of the operator.

The second paragraph: the effect of practicing the right to strike on the rights of non-strikers.

These effects must be viewed from the angle of the freedom of the non-striking worker (first) and
the angle of the fate of the wages of the non-striking worker (second).

First: the freedom of the non-striker to work.

Article 13 of the legislation stipulates the prohibition of obstructing the freedom of work during the
duration of the strike, i.e. prohibiting every act that leads or may lead to preventing a non-striking
wage earner from entering workplaces or from carrying out his professional activity.

The legislator supported this requirement with penalties stipulated in Article 40, whereby anyone
who obstructs the freedom of work is punished with a fine of 5,000 to 10,000 dirhams without
prejudice to the most severe criminal penalty.

Hence, the legislator has guaranteed freedom of action for workers who do not agree with the
decision of the union or group of workers, as they continue to work because they are not convinced
of the merit of the strike or the circumstance of its announcement.

Second: the fate of the wages of the non-striking worker.

What is the fate of the wages of a non-striker who was unable to complete the work due to the strike
at a time when he expressed his desire to work?

I The second paragraph of Article 32 of the Algerian law.
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It should be remembered at the outset that the legislator of the regulatory law was silent about this.

As for a part of Moroccan jurisprudence?®, the subject was discussed based on the general rules that
usually free the obligated from his obligation.

It is a determination that, in his view, should not be made except on the basis of a force majeure
with which the employer is unable to implement his obligation, although this force majeure must be
taken in a narrow sense and under the supervision of the judiciary to consider it on the basis that the
matter is difficult or requires high costs, but based on the impossibility of implementation.

And we see, with part of the jurisprudence®, that the strike is a practice that the employer always
takes into consideration, which makes the force majeure one of the things that are difficult to give
to the strike, which in any case remains for the employer to prove it before the court as it is a
difficulty that does not belong to him and he was unable to overcome Despite taking all means and
measures to enable non-strikers to work.

Conclusion:

By following the regulation of the practce of the right to strike in the company through the draft
regulatory law, it turns out that the legislation is very advanced, whether on the 2001 legislation, the
February 2003 legislation, or the September 2003 legislation, as it tried to regulate one of the most
important and most dangerous manifestations of collective labor disputes, and to achieve balance in
labor relations. .

The fragility of these relations, and the conflicts and events they adopt due to the legal vacuum, are
often the main cause of the turmoil experienced by many businesses, which has negative
repercussions on the national economy and on labor relations in particular.

Thus, the Moroccan legislator is trying to fill the gaps resulting from this void, because there are
many shortcomings, and we hope that the legislative institution will work to avoid them, so that the
strike law is part of the reality of Moroccan company.
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