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ABSTRACT 

The Supreme Court recently underlined that “there is a pressing need” for reform in the law related to bail 

and called on the government to consider framing a special legislation on the lines of the law in the 

United Kingdom. A two-judge Bench issued certain clarifications to an older judgment delivered in July 

2021 on bail reform (Satender Kumar Antil vs CBI).The ruling is essentially a reiteration of several 

crucial principles of criminal procedure. Referring to the state of jails in the country, where over two-

thirds lodged are under trials, the Supreme Court underlined that arrest is a draconian measure that needs 

to be used sparingly. Theoretically, the court also linked the idea of indiscriminate arrests to magistrates 

ignoring the rule of “bail, not jail” to a colonial mindset.The Code of Criminal Procedure (Cr.P.C) was 

first drafted in 1882 and continues to be in use with amendments from time to time. The Cr.P.C. does not 

define the word bail but only categories offences under the Indian Penal Code as ‘bailable’ and ‘non-

bailable’. The Cr.P.C. empowers magistrates to grant bail for bailable offences as a matter of right. This 

would involve release on furnishing a bail bond, without or without security. In case of Non-bailable 

offences, a magistrate would determine if the accused is fit to be released on bail.Non-bailable offences 

are cognizable, which enables the police officer to arrest without a warrant. Section 436 of the Code of 

Criminal Procedure, 1973, lays down that a person accused of a bailable offence under I.P.C. can be 

granted bail. On the other hand, Section 437 of the Code of Criminal Procedure, 1973 lays down that the 

accused does not have the right to bail in non-bailable offences. It is the discretion of the court to grant 

bail in case of non-bailable offences. This article exclusively deals with methods to be adopted for bail 

reforms and the guidelines of the Supreme Court in this regard. 
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INTRODUCTION 

The Constitution of India and Indian Criminal System gives some fundamental rights to the individual 

being captured. One of the fundamental precepts of our legitimate framework is the advantage of the 

assumption of guiltlessness or not guilty of the charges till he/she is discovered blameworthy toward the 

final stage of a trial on the lawful proofs in a popularity based society even the privileges of denounced 

are consecrated, the blamed in India are managed sure rights, the most essential of which are found in the 

Indian Constitution. The motivation behind a capture is to bring the arrestee under the steady gaze of a 

Court or generally secure the organization of the law. A capture serves the capacity of telling the group 

that an individual has been blamed for a wrongdoing and furthermore may reprimand and hinder the 

captured individual from carrying out different violations. Captures can be made on both criminal 

allegations and common charges, albeit common capture is an exceptional measure that isn't looked upon 

with support by the courts. The government and the Constitution both forces confines on both Common 

and Criminal Law systems and procedures. Every citizen of India has a fundamental right to life 

and personal liberty guaranteed under Article 21 of the Indian Constitution. Article 21 of 

the Indian Constitution mentions “no person shall be deprived of his life or personal 

liberty except the procedure established by law”. So basically this article talks about every 

citizen that means an accused, being a citizen of India, has the same fundamental 
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right. In, State of Rajasthan v. Balchand alias baliay (1997) , J. Vaidyanathapuram Rama 

Krishna Iyer held that “the basic rule may be concise to put bail and not jail”. Further, 

Krishna Iyer, while pronouncing judgment relied upon various rights to the accused 

provided under the constitution of India and the most notable  is the Article 21. 

An accused, against whom any insubstantial allegation of a non -bailable offence has been 

made, is not entitled to get bail. However, while granting bail, the Court looks upon 

various factors such as the nature and seriousness of the off ence, the essence of the 

evidence, circumstances, Public as well as State interest, and several other factors.  The 

Black’s law dictionary defines bail as, “procuring the release of a person from any legal 

custody with an undertaking that he/she shall appea r on time at the prescribed place and 

submit him/her to the Court.In the case of  Sunil Tulchand v. Union of India , Supreme 

Court has defined bail in the exact form that “bail is security produced from an accused 

arrested for an offence committed by him to secure his presence during the course of the 

trial”. Section 41 (Criminal Procedure Code, 1973) states about the ground under such 

circumstances; the arrest of a person can be made. On the other hand, the Code also 

provides statutory rights to individuals detained or apprehending detention which can be 

known as “bail”. In broader terms, bail is the form of sureties to release a person from 

custody or detention.  

CLASSIFICATION OF BAIL  
REGULAR BAIL:  when a person has been arrested or is already in custody than in that 

case regular bail is granted. Application for regular bail can be made under  Section 437 

and 439 of the Criminal ProcedureCode, 1973.   

ANTICIPATORY BAIL: If a person is under the apprehension that he may be arrested by 

the police for a non-bailable offence, in that case, he can file an anticipatory bail 

application. Provision related to anticipatory bail is mentioned under Section 438  of the 

Criminal Procedure Code, 1973.  

INTERIM BAIL: A short term bail granted to accused  before hearing for the grant of 

regular or anticipatory bail.  

DEFAULT BAIL/ STATUTORY BAIL/ COMPULSORY BAIL:  This kind of bail where 

accused has the right to be released on bail if the investigation is not completed within the 

prescribed time period, i.e. 90 days or 60 days as the case may be, mentioned under 

section 167(2) of the Criminal Procedure Code , 1973.  

LEGAL POSITION OF BAIL IN INDIA  
The term bail does not specifically defined under CrPC, 1973, whereas the term bailable 

offence and non-bailable has been defined under Section 2(a) of this Code. The provisions 

related to grant bail and bail bond enumerated under the Sections 436 to 450 for Criminal 

Cases under Criminal Procedure Code,1973.  

BAIL JURISDICTION IN U.K  
The Bail Act of the United Kingdom, 1976, prescribes the procedure for granting bail. A key feature is 

that one of the aims of the legislation is “reducing the size of the inmate population”. The law also has 

provisions for ensuring legal aid for defendants. The Act recognizes a “general right” to be granted bail. 

Its Section 4(1) raises the presumption of bail by stating that the law applies to a person who shall be 

granted bail except as provided in Schedule 1 to the Act. For rejecting bail, the prosecution must show 

that grounds exist for believing the defendant on bail would not surrender to custody, would commit an 

offence while on bail, or would interfere with witnesses or otherwise obstruct the course of justice; unless 

the defendant must be detained for his own welfare or protection; or in other circumstances. The bail 

provision in England is given by the Bail Act 1976. It sets out that bail is the universal 

right of a person except as given in the 1st schedule of the act. In England law of bail 

stipulates several grounds of denial of bail depending upon t he type of offence. One of the 

grounds is that if the court has any substantial ground that if the defendant is released on 

bail will commit the crime again on bail, the bail may be refused.  Section 5(3) of the 
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Bails Act 1976  provides that the Court that has denied bail has to give reasons for such 

refusal so that it becomes easy for the defendant to mail an application for bail in appeal. 

The Courts have to give the reason in a variety of standard forms, and the reasons are kept 

short and are not based on facts of the case. English Administrative Law  provided that the 

reason provided must be clear, sufficient, and shall deal with the significant issue in the 

case. The tick boxes in the form are used in English Courts wherein it provides the reason 

for not granting bail. The form has two columns wherein one column mentions the grounds 

for refusing bail and in other the reasons for finding such grounds established are 

mentioned. They tick in each box to record the reasons.  

BAIL JURISDICTION IN AMERICA  
The Bail Act, 1976 is applicable in the USA also. The defendant has the right to bail 

unless there is a presence of sufficient reason. There are three substantial reasons 

provided for the denial of bail:   

1. Reason to speculate the defendant will abscond,  

2. Reason to suspect that he will commit another offence even on bail,  

3. Chances that the defendant will intimidate witnesses.  

There are five different types of bail in the American Bail Jurisdiction : 

1. Cash Bail:  Here, the accused has to pay the amount of bail in cash.  The Court 

even takes cheques or credit cards.  

2. Surety Bond:  It is even called a bail bond. The surety bond is paid when the 

accused is not in a position to pay his bail amount. This is done through a bail 

agent called a bail bondsman. Generally, the family  or relative contacts such 

agents. Such agents are backed by an insurance company (surety company) and 

promise to pay the bond money if the accused is absent in the court. Here the 

bail agent in return charges the client a 10% premium and some collateral.   

3. Release on Citation:  This involves a police officer issuing a citation to the 

suspect that the accused shall appear in court rather than booking him for the 

offence. This is an effective way where a police officer can focus on other 

heinous crimes.  

4. Property Bond:  Here, the defendant provides his property to act as a bail bond. 

When the defendant does not appear in the court on the due date, then the court 

can foreclose the property if it thinks so, to recoup forfeited bail.  

5. Release on Own Personal Recognizance: It is allowed only for minors, non-

violent offence, the defendant is not a harm to society or any individual, and 

that the defendant would flee and would be absent on his court dates. So, in this 

case, he only has to come to the court on due dates and does not have to pay for 

bail. 

The difference in the bail system of different countries has a significant role to play in 

their socio-economic condition. In every country, Bail is considered a fundamental right 

of an individual. The real player is the Court here, which has to ascertain all the facts, 

compositions, laws, etc.  

SUPREME COURT RULES & SEPARATE LAW FOR BAIL IN INDIA 

The court underlined that the Cr.P.C, despite amendments since Independence, largely retains its original 

structure as drafted by a colonial power over its subjects. 

The court made this point to signal that despite its rulings, structurally, the Code does not account for 

arrest as a fundamental liberty issue in itself. It also highlighted that magistrates do not necessarily 

exercise their discretionary powers uniformly. Uniformity and certainty in the decisions of the court are 

the foundations of judicial dispensation. Persons accused with the same offense shall never be treated 

differently by the same court different courts. Such an action would be a grave affront to Articles 14 and 

15 of the Constitution of India. The court advocates for framing of a separate law that deals with the grant 

of bail. 
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INDISCRIMINATE ARRESTS 

The court noted that the culture of too many arrests, especially for non-cognizable offences, is 

unwarranted. It emphasized that even for cognizable offences, arrest is not mandatory and must be 

“necessitated”. Such necessity is drawn to prevent the committing of any further offense, for a proper 

investigation, and to prevent him/her from either disappearing or tampering with the evidence. He/she can 

also be arrested to prevent such person from making any inducement, threat, or promise to any person 

according to the facts, so as to dissuade him from disclosing said facts either to the court or to the police 

officer.ne more ground on which an arrest may be necessary is when his/her presence is required after 

arrest for production before the Court and the same cannot be assured.”It held that lower courts must 

satisfy that these conditions are met and “Any non-compliance would entitle the accused for grant of 

bail”. 

BAIL APPLICATION 

There need not be any insistence of a bail application while considering the application under Section 88, 

170, 204 and 209 of the Code. These sections relate to various stages of a trial where a magistrate can 

decide on release of an accused. These range from power of the magistrate to take bond for appearance 

(Section 88) to power to issue summons (Section 204).The Supreme Court held that in these 

circumstances, magistrates must routinely consider granting bail, without insisting on a separate bail 

application. 

DIRECTION TO THE STATES 

The Supreme Court also directed all State governments and Union Territories to facilitate standing orders 

to comply with the orders and avoid indiscriminate arrests. 

The CBI has already communicated earlier orders of the Court to special judges under its jurisdiction. 

This would certainly take care of not only the unwarranted arrests, but also the clogging of bail 

applications before various Courts as they may not even be required for the offences up to seven years. 

LEGAL FRAMEWORK FOR CRIMINAL JURISPRUDENCE IN INDIA 

The Indian Penal Code (IPC) is the official Criminal Code of India drafted in 1860 on the 

recommendations of the First Law Commission of India established in 1834 under the Charter Act of 

1833 under the Chairmanship of Lord Thomas Babington Macaulay. The Code of Criminal Procedure 

(Cr.P.C.) is the main legislation on procedure for administration of substantive criminal law in India. It 

was enacted in 1973 and came into force on 1st April 1974. 

What Protection does the Constitution provide against Indiscriminate Arrest? 

Article 20 

Article 20 provides Protection against indiscriminate arrest by stating that “No person shall be convicted 

of any offence except for violation of the law in force at the time of the commission of the act charged as 

an offence, nor be subjected to a penalty greater than that which might have been inflicted under the law 

in force at the time of the commission of the offence.” 

Article 21 

Article 21 provides Protection of Life and Personal Liberty. Detention of an individual infringes the Right 

to Life and Liberty guaranteed under Article 21 of Constitution of India. 

Article 22 

Article 22 provides Protection against Arrest and Detention. The first part of Article 22 deals with the 

ordinary law and includes: 

 Right to be informed of the grounds of arrest. 

 Right to consult and be defended by a legal practitioner. 

 Right to be produced before a magistrate within 24 hours, excluding the journey time. 

 Right to be released after 24 hours unless the magistrate authorizes further detention. 

BAIL REFORM 

Bail reform is the term used to describe modifications made to the current bail system to ease certain 

problems and inequalities. Bail reform seeks to provide a more fair and reasonable system that considers 
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the financial means of offenders and their potential threat to public safety. The procedure for bail and bail 

reform includes the following basic points:  

 Risk-based Evaluation: In this strategy, a risk assessment tool assesses the possibility that a 

defendant would fail to appear in court or conduct more crimes. Based on this evaluation, the 

court determines the appropriate level of bail, with higher-risk offenders being detained without 

bail and lower-risk defendants being released on bail or with non-monetary restrictions. 

 Elimination of Cash Bail: In certain jurisdictions, all kinds of bail have been abolished and 

replaced by other conditions for release, such as recognizance or non-monetary ones. 

 Pretrial Services: In certain jurisdictions, offenders released on bail or other non-cash conditions 

get pretrial services, including monitoring, counseling, and drug testing. 

 Reducing Recidivism: Several governments and private organizations have created bail funds to 

assist low-income offenders in posting bail and avoiding pretrial imprisonment. 

 Community-based Options: Some jurisdictions have put community-based alternatives to 

pretrial confinement, such as supervised release plans, home detention, and electronic monitoring. 

The matter of bail reform is complicated and calls for a comprehensive strategy. It's crucial to consider 

the civil freedoms, fair treatment, and requirements for the public safety of the accused. It's crucial to 

assess the reform's effects and make any required modifications. 

PROS OF BAIL REFORM 

 Reducing Pre-trial Detention: Bail reform can lessen the number of persons kept in jail pending 

trial, which can assist in easing congested jails and enhance circumstances for detainees. 

 Reducing Racial and Socioeconomic Inequalities: Bail reform, which considers defendants' 

financial resources and potential risk to public safety, can assist in minimizing racial and 

socioeconomic inequalities in the criminal justice system. 

 Improving Public Safety: Bail reform can increase public safety by holding suspects who 

represent a threat to the neighborhood in jail while they await trial. 

 Cost-effectiveness: Bail reform may be less expensive than the existing system since it enables 

offenders to sustain themselves and their families. At the same time, they await trial instead of 

being an economic burden on the state. 

 Reducing Recidivism: By offering offenders support services like counseling and drug testing, 

which can assist in addressing the underlying issues that resulted in their detention, bail reform 

can help to reduce recidivism. 

 Fairness and Justice: By allowing offenders to be freed based on risk rather than financial 

means, bail reform can result in a more equitable and just system. 

CONS OF BAIL REFORM 

 Risk to Public Safety: According to some opponents, bail reform might endanger the public by 

releasing offenders who threaten the neighborhood without enough supervision or restrictions. 

 Lack of Accountability: Bail reform procedures like the release of recognizance may not hold 

criminals accountable if they skip court or commit new offenses. 

 Limited Accessibility: Bail reform initiatives like risk-based assessment instruments and pretrial 

services could not be universally accessible in all jurisdictions, which might limit their efficacy. 

 Implementation Difficulties: Bail reform may be challenging since it calls for alterations to the 

legal system and may necessitate more financing and resources. 

 Inadequate Substitutes: Some bail substitutes, such as electronic monitoring or home 

confinement, may not be appropriate for all offenders and result in more freedom limitations. 

 Resistance from the Bail Industry: The bail bond industry may oppose bail reform because it 

can lose money if cash bail is reduced or eliminated. 

 Risk of Unintended Consequences: If bail reform is improperly implemented, it may increase 

racial inequalities or higher recidivism. 

CONCLUSION 
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Bail reform is a complicated topic and matter of probe in future too. Therefore it's critical to assess its 

effects and make any required revisions. Civil freedoms, fair treatment, and requirements for the 

accused's public safety must all be considered. Resistance from the Bail Industry: The bail bond industry 

may oppose bail reform because it can lose money if cash bail is reduced or eliminated. Bail reform can 

be initiated by increasing awareness of laws among police personnel, increasing the number of police 

personnel and stations in proportion to the number of complaints in an area, and including social workers 

and psychologists in the criminal justice system. The focus also needs to be on the victim’s rights and 

smart policing. There is a need to study the rate of conviction of police officials and their non-compliance 

of law. As highlighted by the Supreme Court, a separate law on bail should be drafted for effective 

management of under trial cases in the country. Increase the inclusiveness in the police force from the 

different section of the society, so as to provide with balanced mindset to avoid indiscriminately arrests 

against any caste/class/community.  
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