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JUVENILE JUSTICE AND RIGHTS OF CHILDREN: A LEGAL ANALYSIS
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ABSTRACT

All of the policy and legislative rules and choices in this article are centered around the child's rights and
juvenile justice system, which is prevalent in India. When the Juvenile Justice Board or Child Welfare
Committee considers a case involving a minor or a child in need of care and protection, the best interests of the
child are always considered to be of paramount importance. The document states that the government has a
responsibility to make these kinds of decisions for the benefit of children, as mandated by Article 39 of the
Indian Constitution. There are numerous international treaties, one of which has had a significant effect is the
Convention on the Rights of Child that has influenced the juvenile justice system in India. The Juvenile Justice
(Care and Protection of Children) Act, 2015 is the country's current juvenile justice legislation. A doctrinal
approach to research is used in this study. The primary sources are government papers produced by the National
Crime Records Bureau(NCRB) and National Plan of Action (NPAC) as well as literary references.
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INTRODUCTION:-

Children are the most basic building block of the society. For as long as we can remember, such beings have
been exploited in a variety of ways, depriving them of their fundamental rights, which are guaranteed by both
nature and the law. They are depicted as the weaker and more vulnerable members of the group who are forced
to perform chores that disparage their innocent character. Forced labor, underage marriage, infanticide, sexual
assault, foeticide, rape, child molestation, negligence, mental torture and other forms of exploitation became
common in their everyday lives, but they are not the only ones. As a result of such exploitation, it was essential
to devise means to deal with the situation before hand; otherwise, the consequences would be disastrous. Herein,
the legal system serves as a bulwark, giving the guidelines and standards to guarantee that juvenile rights are not
exploited or mistreated.

In terms of children's rights,they are a fundamental part of their well-being and are protected by both law and
nature. Even the Indian Constitution suggests and includes safeguards for the rights of children. According to
the 2011 Census, there are around 472 million children between the age group of zero to eighteen, accounting
for 39% of the total population.® When it comes to child abuse and exploitation, the National Crime Records
Bureau reports a 13% increase in 2020; yet there are still unreported cases.*

As a result, some children are left vulnerable to abuse, even if the juvenile court system provides protection. The
goal of the juvenile justice system is to help and protect children who have run afoul of the law. As outlined in
Article 39 of the Constitution, the State must ensure that its policies promote the healthy development of
children in an atmosphere of liberty and dignity.> Children should be protected from exploitation and moral and
material desertion during their early years, according to the law. In order to achieve maximum benefits for
children, the Government must bear this in mind while drafting its policies.
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3Government of India, “Census Report” (Ministry of Home Affairs, 2011).

*Government of India, “NCRB Report” (Ministry of Home Affairs, 2020).

The Constitution of India, art. 39.
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Children are defined as "Any individual that is under the age of 18 years, save when the applicable legislation to
the child states that the age of majority has been achieved earlier.” in the United Nations Convention on The
Rights of Child, 1989.% To put it another way: under this definition, each country has the authority to set its own
age of majority, with the usual rule being that the legal age of majority is 18. In India, on the other hand,
different laws specify varied age limits for what constitutes a child.

As a result of these rights, children are able to develop to their fullest potential and are protected from the evils
of the society, which is why they are entitled to these rights. Both the state and society have an obligation to
safeguard children from harm and to provide them with a nurturing environment in which they can grow to their
greatest potential and to inspire them in such a manner as to ensure basic educational, physical, mental, skillful,
social and developmental balance in the society.

CHILDREN’S RIGHTS INTHE CONSTITUTION& OTHER STATUTES:-
Protecting children's rights is explicitly spelled out in the constitution like:
e Article 21A guarantees the “right to free and obligatory primary education for all children ages 6 to 147
e Article 24 of the Constitution grants children under the age of 14 the right to be free from any hazardous
occupation.®
e As stated in Article 39(e), the protection from being mistreated & coerced by economic necessity into
unsuitable jobs is guaranteed.®
e Under Article 39(f), every child and adolescent has the right to be protected against exploitation and other
forms of abuse, as well as to equal access to resources and opportunity for healthy development.*°
e Article 45 guarantees the “right to early childhood care and education for all children under the age of
six” .1
Article 14 guarantees the “right to equality”.?
Under Article 15, a person has the right not to be subjected to discrimination.*®
Due process and individual liberty are guaranteed by Article 21 of the Constitution.
Article 23 guarantee the “right to avoid being trafficked and coerced into slavery”.®
Article 29 guarantees the right of minorities to have their rights and interests protected.*®
Avrticle 46 guarantees the rights of the underprivileged to be protected from all types of social injustice and
exploitation.’
e Article 47 guarantees the right to a decent quality of living and better public health.*®

There are certain legislations which aims at safeguarding children; These are as follows—
i. 1976 Act to Abolish the System of Bonded Labor*®
ii. In 1956, a law was passed called the Immoral Traffic Prevention Act.?°
iii.  Actof 1971 on Medical Abortion of Pregnancies
iv.  Mining Law of 195222
v.  Food Safety Act of 2013%

& United Nations Convention on The Rights of Child, 1989, art. 1.
"The Constitution of India, art. 21A.

8The Constitution of India, art. 24.

®The Constitution of India, art. 39(e).

19The Constitution of India, art. 39(f).

1The Constitution of India, art. 45.

12The Constitution of India, art. 14.

13The Constitution of India, art. 15.

14The Constitution of India, art. 21.

15The Constitution of India, art. 23.

16The Constitution of India, art. 29.

"The Constitution of India, art. 46.

18The Constitution of India, art. 47.

19 The Bonded Labour System (Abolishment) Act, 1976 (Act 19 of 1976).
20 The Immoral Traffic (Prevention) Act, 1956 (Act 104 of 1956).

21 The Medical Termination of Pregnancy Act, 1971 (Act 34 of 1971).
22 The Mines Act, 1952 (Act 35 of 1952).
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vi.  2015Act of Juvenile Justice (Care and Protection of Children)?*
vii.  Act of 1956 on Harmful Publication to Children and Adolescents?®
viii.  Free and Compulsory Education for All Children Act of 2009
iXx.  Acton Probation of the Offenders (1958)"
X. Act of 2012 on the POCSO?®
There are a number of other rules in place to help protect children from being exploited in a variety of ways.

For the benefit of the child, the government must design policies that will help them achieve their full potential.
Even the government has a responsibility to release the finances required to maintain these standards and
policies at the national and state levels. This National Plan of Action (hereinafter referred to as NPAC)
advocates for the protection of children's rights as well as their equitable access to opportunities. Such
programmes have their origins in the 1974 National Policy for Children.

The NPAC's 2013 principles form the foundation of the 2016 National Plan of Action. Following are the certain
approaches of NPAC, 2013, which serves as a foundation for NPAC, 2016, as well:?°

i It is essential to ensure that all children are given equal access to high-quality health care from the time
they are born until the time they are old enough to be able to make informed decisions about their
health.

ii.  Child development is an important part of education and ensuring that all children have equal access to
educational opportunities, regardless of their abilities or disabilities. This is accomplished through the
provision of and promotion of educational resources and services that meet the needs of children with
special needs.

iii.  Safeguarding: Creating a secure, nurturing, protective atmosphere that shields kids from all sorts of
danger in every situation

iv. Participation - allowing children to take an active role in their own growth and development, as well as
the issues that directly impact them.

With a strategic perspective, the NPAC, 2016 is a blend of the past running schemes or programmes as well as
the new initiatives that have been implemented. Indian children's priorities and challenges are reflected in the
design of this programme. Steps toward strengthening national pledges and policies and also“the United Nations
Convention on the Rights of the Child” are provided in this document. As a result, the Sustainable Development
Goals (SDGs) are expected to be achieved by 2023.

Also, child rights have been protected since the implementation of the “United Nations Convention on the
Rights of the Child” in 1989 having the following main principles:-

1. Non-Discrimination Rights

2. Survival and growth are guaranteed by the right to life.

3. Theright to take into the account, thebest interests of a child in all decisions that impact them.

4. Theright to openly express one's opinions.

Ratification of the convention is done by India in 1992 primarily for the purpose of ensuring the safety and
security of Indian children and safeguarding them from exploitation. Instead of ratifying, India adopted the
provisions that were most relevant to its particular situation. For youngsters under the age of 18, this rule
applies.

Youth justice is a part of the “Juvenile Justice (Care and Protection for Children) Act” in India, which was
enacted on January 1, 2015. Section 2(35) of the Act defines 'Juvenile' as - "a kid under the age of 18 years".*
The Latin word "Juvenis," which means "young," is the source of the term "juvenile" and hence the juvenile
justice system provides justice to those under the age of 18 by protecting their rights.

While children are an intrinsic part of society, it can be seen that the legal system is based on a combination of
factors such as social, economic, psychological, political and cultural factors in which children are excluded in

23 The National Food Security Act, 2013 (Act 20 of 2013).

24 The Juvenile Justice (Care and Protection of Children) Act, 2015 (Act 02 of 2016).

% The Young Persons (Harmful Publications) Act, 1956 (Act 93 of 1956).

26 Right of Children to Free and Compulsory Education Act, 2009 (Act 35 of 2009).

27 The Probation of Offenders Act, 1958 (Act 20 of 1958).

28 The Protection of Children from Sexual Offences Act, 2012 (Act 32 of 2012).

PGovernment of India, “National Plan of Action” (Ministry of Women and Child Development, 2016).
30The Juvenile Justice (Care and Protection of Children) Act, 2015 (Act 02 of 2016), s. 2(35).
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one or more ways. If a system's foundation is broken, it will have disastrous consequences sooner or later. If
children are exploited, on the other hand, the experience of facing or doing such a thing will remain with them
for the rest of their lives, reducing their innocence to ashes. As a result of society and the law, youngsters can
look forward to a bright future by learning to appreciate all aspects of their lives deliberately and unrestrictedly.

THE DEVELOPMENT OF JUVENILE LAWS IN INDIA:-

Because of the unusual circumstances that have arisen, there were no provisions in conventional law for the
punishment of juveniles or for the protection of juvenile victims in the way that the current situation exists,
which is irreversible under criminal law. The most fundamental goal of the juvenile justice system is to provide
for the basic needs and safety of children who have been wrongfully accused or who have violated the law in
some other way. A new legal approach was adopted under British rule, resulting in the introduction of new
sources and procedures of law. For the first time in 1850, the Apprentices Act, 1850, established a distinct
position for juveniles in the law. The Reformatory Schools Act, 1876, was another significant measure,
providing for the rehabilitation and treatment of juvenile delinquents (a child who below 18 years of age
commits an act derogatory to law and society). A section of the Constitution, Article 253, envisioned that the
Parliament would be able to implement measures that were ratified by India in “United Nations Standard
Minimum Rules for Administration of Foreign Affairs”.3! To ensure that the neglected and delinquent
adolescents are taken care of and that their cases are adjudicated, Juvenile Justice, 1985 (Beijing Rules) was
enacted. As a result of this, the “Juvenile Justice Act” of 1986 was created.

After “United Nations Conference on Child Rights”, the “Juvenile Justice Act” 1986 was replaced and repealed
by “Juvenile Justice (Care and Protection of Children) Act”, 2000, which was therefore repealed by the new
“Juvenile Justice (Care and Protection of Children) Act, 2015”. Juvenile justice laws in the nation isnow
governed by the Act of 2015.
According to the Convention on the Rights of the Child, and in conformity with this Act's stated objectives are-
i Treating a child with respect and dignity.
ii. Instilling in the youngster, a sense of sensitivity and consideration for the rights and liberties of others.
iii. Consideration should be given to the age of the child, as well as the need of helping the youngster
reintegrate and play a positive role in society.

PRINCIPLES FOR THE IMPLEMENTATION OF THE 2015 JUVENILE JUSTICE ACT:-
There are several principles backed behind the implementation of the JJ Act, 2015, which can be enumerated as
follows:

i Section 3 of the Act lays out the principles to be followed in carrying out its provisions.*?

ii. Innocence until age 18: Up to the age of 18, every child is presumed innocent of any mala fide or
unlawful purpose.

iii. All human beings have the right to be treated with equal decency and respect.

iv. Every child has the right to be heard and to take part in all decisions and processes that have an impact
on their interests. The viewpoint of the child must be taken into account while giving due respect to
their age and maturity.

V. All choices involving the children must always be done only with primary objective of assisting the
child in realizing his or her full potential while keeping the children's best interests in mind.

Vi. Biological, adoptive, or foster parents bear main responsibility for a child's upbringing, development,
and safety, with the assistance of other family members as needed.
vii. In accordance with the safety and security principle, all steps must be done to guarantee that the child
in the care and protection system is protected from any harm, abuse, or mistreatment.
viii.  All means, including those coming from the family and community, should always be utilized in order

to promote well-being, assist identity formation, and create a supportive and inclusive environment in
order to decrease the number of children who need to receive aid under the Act.

iX. It is against the non-stigmatizing semantics principle to employ adversarial or accusatory terms while
dealing with children.

X. Non-waiver of rights principle: No waiver of a child's rights, whether requested by the child or
someone acting on his or her behalf, or by a board or committee, is acceptable or legitimate, and any
non-exercise of a fundamental right does not amount to waiver.

Xi. Non-discrimination: All children shall be treated equally regardless of gender, ethnicity, race or place
of birth.

31The Constitution of India, art. 253.
32The Juvenile Justice (Care and Protection of Children) Act, 2015 (Act 02 of 2016), s. 3.
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Xi. Every child has the right to have his or her privacy and confidentiality protected at all times and
throughout the legal procedure.

xiii. ~ When exhausting all other options, a kid should only be institutionalized as a final resort after a
thorough investigation has been conducted.

Xiv. In accordance with the idea of restoration and repatriation, every child involved in the juvenile justice

system has the right to return to his or her native country and be reunited with his or her family as
soon as is practical, unless it falls within child's finest interests.

XV. If the children are placed in the system of juvenile court,all of their previous records should be wiped,
save in exceptional cases.
XVi. To the extent that it does not harm the kid or society as a whole, measures to deal with law-abiding
children without resorting to legal action should be supported.
XVil. Principle of natural justice — All people or bodies operating in a judicial capacity under the Act must

conform to basic procedural principles of fairness, consisting ofthe right to a fair dealing & hearing,
rules against prejudice and rights related to appeal.

Thus, they are considered asthe fundamentals, and the administrators of the Act of 2015 should follow them
while dealing with any issue.

When it comes to children, the Juvenile Justice Act of 2015 has a clear distinction between the two groups. In
the past, the phrase "delinquent juvenile" was used to describe a kid who had committed a crime. However, the
term "Child in Conflict with the Law" is increasingly commonly used in today's context. To avoid treating
children like criminals and thereby causing them distress, this was done in an approachable manner in an effort
to avoid agitating them. A comprehensive systemic approach to India's juvenile justice system is now provided
under the Juvenile Justice Act of 2015.

The Indian Juvenile Justice System is built on three major assumptions:
i Young criminals should not be prosecuted in court, but rather corrected in all available ways;
ii. They should not be punished by the courts, but they should be given the opportunity to rehabilitate.
iii. Trials for children in confrontation with the law should be centered on non-punitive treatment in
communities supported by social control agencies, such as and Special Homes andObservation
Homes.

Children who are in want of protection and care and are in conflict with the law are protected by the law of the
“Juvenile Justice Act”, which offers a clear picture of how these children will be cared for and treated. NCRB
data shows that literate youth commit more crimes than uneducated youth, and Delhi is the epicenter of all the
areas where the largest number of crimes is recorded. Furthermore, it is obvious that both central and state
governments have made appropriate efforts to ensure the protection of children and their rights through various
policies and legislations, as evidenced by the research. For example, the current trends show that several non-
governmental organizations are also working in this area in accordance with the several international treaties to
which India is a signatory. Throughout the country, it has been found that children between the ages of 16 and
18 conduct the majority of horrific crimes.

Furthermore, the appalling situation of children being abused and exploited worsens every day. Despite the
government's attempts to defend children's rights and to retain their status and dignity, more vigilance is needed
to ensure that no such injustice is done to them.

At last, but not the least, every kid, regardless of their differences, ought to be treated with respect, equitably,
and with the highest dignity. Children are allowed to all fundamental rights, regardless of race, color, caste,
faith, language, ethnicity, or gender. The nation, the government, and the residents of the country must stand
united and speak out against any crimes committed against children. It is vital that the hardship of children
across the country be halted, and they must be provided with a healthy, joyful, and safe environment that
nourishes them physically, psychologically, and emotionally; only then can the nation's future be secure.

CONCLUSION

As a result of this dynamic approach, the best and finest interests of the children are protected regardless of
whether they are in dispute with law or want protection from negligence and abuse. Therefore, it's safe to say
that in India, legislation and policy decisions affecting children are built around the idea that children are the

33Supra note 2 at 2.
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core of the system. Indian citizens are protected by the country's welfare state and the same holds true for
children. In order for children to succeed or be given the opportunity to grow, specific rules are drawn up and
enforced in this country.

Children who are being abused and misused or are left in such a way that they need proper care for their good
and healthy growth are the primary focus of India's Juvenile Justice system. Even the government has an
important role to play in ensuring that children as the fundamental unit are cared for and given the finest
opportunity. A social and political awakening of people and government is therefore essential to attain goals for
child welfare and hence for a promising future for the country. As a welfare state, India's primary goal is to
provide its residents with an environment based on equal rights, which is why children and their best interests
are a primary focus of legislative efforts. The best interests of the citizens of the state, including children, are
protected at the national level. In today's society, children play an important role in shaping the future of the
community. The laws of India are designed to protect children from exploitation and to punish them in a loving
and reformatory manner so as not to inflict any harm on their innocent nature. It may thus be said that India's
juvenile justice system covers all the necessary procedures and laws to protect children's interests and goodwill
by giving a systematic role to them. But still if we take into account the scenario of practical implementation, we
are lacking in the proper implementation of these procedures, laws and legislations we have. Proper Counseling
should be started from the very beginning of the school level. Since this is the time where new generation
crimes are on huge rise like cybercrimes which generally attracts youngsters and involves offenders which are
young, so the time has come that Indian Juvenile Justice System must be modified and updated as to ensure the
effectiveness in the society.
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